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Coart of Appeals of the District of Columbia. 


No. 3006. 

District National Bank, a Corporation, Appellant, 

vs. 

Rachel E. Trimble. 


a Supreme Court of the District of Columbia. 

At Law. No. 57473. 

Rachel E. Trimble, Plaintiff, 
vs. 

District National Bank, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit: 

1 Declaration . 

Filed December 2, 1914. 

In the Supreme Court of the District of Columbia. 


At Law. No. 57473. 


Rachel E. Trimble, Plaintiff, 
vs. 

District National Bank, a Corporation, Defendant. 

The plaintiff. Rachel E. Trimble, sues the defendant, District 
National Bank, a corporation organized and existing under and by 
virtue of the National Banking Laws of the United States, and doing 
business in the District of Columbia, for wrongly taking and un¬ 
justly detaining her. the said plaintiff’s goods, chattels and personal 
property, to wit: Five (5) promissory notes of one Washington T. 
Nailor. for the sum of one thousand dollars ($1,000.00) each, due 
on the* twelfth day of July, 1910, the said notes being secured by 
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deed of trust on Lots Three (3), Four (4), Five (5) and Six (6) in 
Square Five hundred twentv-nine (529) in the District of Colum¬ 
bia; the said notes are overdue; they were left by the said plaintiff 
with one J. William Henry and one Benjamin Woodruff, trading as 
Lewis Johnson and Company, only for the collection of the interest 
thereon, and the interest thereon to the twelfth day of July, 1914, 
has been paid. 

The said notes are of the value of five thousand dollars 
($5,000.00), and the said plaintiff claims that the same may 

2 ho taken from the said defendant and delivered to her; or, 
if they are eloigned, that she may have judgment of their 

value and all mesne profits and damages, which she estimates at five 
hundred dollars ($500.00), besides costs. 

CHAS. W. DARK, 

J. 1. PEYSER, 

Attorneys for Plaintiff. 

Plea. 

Filed December 22, 1914. 

******* 

For plea to the declaration filed herein, the defendant says it is 
not guiltv. 

WTIARTOX E. LESTER, 
BARNARD A’ JOHNSON, 

Attorneys for Defendant. 

Joinder in Issue. 

Filed December 22, 1914. 

******* 

The plaintiff joins issue upon the plea of the defendant to the 
declaration filed in the above-entitled cause. 

CHARLES W. DARK, 
JULIUS I. PEYSER. 
Attorneys for Plaintiff. 

3 Memorandum. 

April 17, 1916.—Verdict for plaintiff. 

Supreme Court of the District of Columbia. 

Friday, April 28th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Come now the parties hv their respective attorneys of record; and 
defendant’s motion for a new trial filed herein, is submitted to the 
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Court, without argument. Whereupon, it is ordered that said mo¬ 
tion he, and the same is hereby overruled and judgment on verdict 
is ordered. Wherefore, it is considered that the plaintiff herein do 
have and recover of defendant, to wit: Five promissory notes of one 
Washington T. Nailor, for the sum of One Thousand Dollars each, 
due on the twelfth day of July, 1910, said notes to be returned by 
defendant to plaintiff, within ten days hereof. 

Further that plaintiff recover of defendant one cent damages, to¬ 
gether with costs of suit to he taxed by the Clerk and have execution 
thereof. 

From the foregoing the defendant by its attorneys in open court, 
notes an appeal to the Court of Appeals, whereupon, the penalty of 
a bond to onerate as a Supersedeas, is hereby fixed in the sum of Six 
Thousand Dollars. 

4 Memoranda. 

April 28, 1916.—Supersedeas bond approved and filed. 

June 5, 1916.—Time to submit Rill of Exceptions extended to 
and including June 29, 1916 and to file Transcript of Record to and 
including July 15, 1916. 

June 27, 1916.—Time to submit Bill of Exceptions and to file 
Transcript of Record extended to and including September 1, 1916. 

July 27, 1916.—Bill of Exceptions submitted. 

Assignment of Errors. 

Filed August 2, 1916. 

******* 

Defendant submits that the court erred: 

1. In allowing the testimony offered by plaintiff to show bad 
faith on the part of defendant in receiving the notes in controversy. 

2. In refusing to instruct the jury to return a verdict for 

5 the defendant. 

3. In refusing to give the jury each several instruction 
prayed by it. 

4. In granting the instruction to the jury shown by the record. 

5. In his charge to the jury. 

WHARTON E. LESTER, 

Attorney for Defendant . 

Copv of above received this 29th dav of July, 1916. 

' FRANK J. HOGAN, 

Attorney for Plaintiff . 
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Designation of Record. 

Filed August 2, 1916. 

******* 

In preparing the transcript ot record on appeal in the above-en- 
titled cause, the Clerk will please include: 

(1) Declaration, excluding affidavit. 

(2) Plea. 

(3) Verdict. 

(4) Judgment and appeal, showing amount fixed for supersedeas 

bond. . 

(5) Memorandum of supersedeas appeal bond, and filing thereof: 

(6) Memorandum of bill of exceptions signed in duplicate. 

6 (7) Assignment of errors. 

(«S) This designation. 

WHARTON E. LESTER, 

Attorney for Defendant. 

Conv of above received this 29th day of July. 1916. 

' FRANK J. HOGAN, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, August 4th, 1916. 

Session resumed pursuant to adjournment, Hon. J. Harry Cov¬ 
ington, Chief Justice, presiding. 

******* 

Comes now the defendant by its attorney. Mr. Wharton E. Lester, 
and thereupon, the court having signed the Bill of Exceptions 
taken at the trial of this cause, as of the time of the noting thereof, 
now hereby orders the same of record, nunc pro tunc. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made-' 
part of this transcript, in cause No. 57473 at Law. wherein Rachel E. 
Trimble is Plaintiff and District National Bank, a corporation is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th dav of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By FRED. C. O’CONNELL, 

Assistant Clerk. 
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In the Supreme Court of the District of Columbia. 

At Law. No. 57473. 

Rachael E. Trimble, Plaintiff, 

vs. 

District National Bank, Defendant. 

Bill of Exceptions. 

Re it remembered, that at the trial of this case, held on the 13th, 
14th and 1 <th days of April, 191d, before the Honorable Wendell P. 
Stafford, Associate Justice of tbe Supreme Court of the District of 
Columbia, and a jury empanelled and sworn to try the issues between 
the parties hereto, counsel agreed that the five notes, the subject 
matter of the suit, came into the possession of the District National 
Bank on October 27, 1914, and the plaintiff, to maintain the issues 
on her pail, testified that her son. Matthew Trimble, Jr., was auhor- 
izerf to and did act for her in all her business matters with Leins 
Johnson and Company; that Washington Nailor, whose signature ap¬ 
pears on each of said notes, died April 18, 1908, leaving herself and 
her sister. Mrs. Clark, his heirs and next of kin; she was asked by 
counsel: “Q. Who gave Mr. Matthew Trimble. .Tr.. $5,000.00 to pay 
these notes, if anyone?” “A. T gave it to him. ,, She identified her 
check for $5,000.00 drawn on Lewis Johnson and Company, dated 
July 12, 1910. endorsed by herself and her son. and said she gave it 
to her son. who got the monev on it; that she was not acquainted 
with Lewis Johnson and Company. 

9 On cross-examination she testified that she claimed to be the 

owner of the notes and that she paid them the day they were 
due, through her son; that they were then put in the bank of Lends 

Johnson and Company, “so that they could collect the interest_the 

interest on those notes”; asked from whom it was to be collected, she 
answered “from the estate”, and testified she supposed herself and 
her sister were to pay the interest on the notes; they were the heirs of 
M ashington Nailor; that said notes were secured upon real estate 
and she and her sister owned the real estate; that she heard her 
counsel say in his opening that she had agreed with her sister to 
pay the notes and put them with Lewis Johnson and Company to be 
kept until it was convenient for her sister to pay her share of the 
notes, and that was right; her sister has not paid them and her 
agreement with her sister was to keep them until it was convenient to 
her. £he has never asked her sister to pay them and told her son 
to put the notes with Lewis Johnson and Company for the collection 
of interest. She had been doing business with that firm as hankers 
for a long time. She saw the notes at her home; her son had them 
and after she saw them she sent them to Lewis Johnson and Com¬ 
pany for the collection of interest. She did not pledge the notes or 
authorize them to be pledged for any loan of herself or son. She 
did not know why she did not write “for collection” on the back of 
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the notes; that she was correctly understood bv counsel for defend¬ 
ant as saying that she and her sister were the ones who had to pay 
these notes; that she intended to re-issue them for a time until it was 
convenient for her sister to pay; that they were sent to Lewis John- 
son and Company for safe-keeping. She produced her pass-book 
, ^s Johnson and Company showing deposits and other en- 
tnes, the ^deposit being January 8, 1909. “Balance from old 
in a i t828.o6 , the last being Octolier 2, 1914, of $145 34 

iu Un the last two pages of the hook under some other writing in- 

dieating notes, hut not where regular monev deposits were en¬ 
tered m the book, was the entry: “July 13. 19i0. 5 notes W T 
-Nailor. due July 12, 1910. $5,000.00, Lots 3 to «, Square 529.” 
During the period from January 1909 to October 2, 1914. she did 
justness with Lewis Johnson and Company continually and placed 
housands of dollars with them during that time, and had a balance 

thcm ll'".]" 1 ^ 1 ,e 5 " ent ,n f° ''ankruptcy. She did business with 
hem till that time because she did not know they were going into 

bankruptcy thought the bank was all right; thought that it was an 
honest bank and that they were able to repay the money she put in 
there. . lie was asked; Q. \\ ho paid the interest on these notes? 

. he answered that Stone* Fairfax managed the estate and made col- 

Ser n the \ 'T T, I ,i "‘ ‘*>e interest at the request of herself and 
• i ter. Hit bailor Estate being closed long since; that she and her 

sis er were the only heirs and got all of Nailer’s property The five 

IK,Ts‘'Sfft Ti ” y " re 

irom 1 to o, and of the following purport: 

$1,000.00. Washington, I). C., July 12th, 1904. 

J'-S* J-de 1 I'romise to pay to the order of Francis P. 

. lorse One I housand Dollars, for value received, with interest at 
4 a per centum per annum, until paid; interest payable semi-an¬ 
nually; each instalment of interest to bear interest after maturity 
thereof, i not then paid, at the rate aforesaid. Principal and inter 
est. payable at I lie Riggs National Bank of Washington 1) C 

(Signed) WASHINGTON T. NAILOR. 

No. —. 

Notice — When this note is paid it should be cancelled and re- 
is made may be satlsfie(l ** »« payment when release 

Send Notice to Stone & Fairfax (written in pencil). 

(On left end of the fact of the note:) 

Offices: #500 Fifth St. N. W., Washington, D. C. 

TpI'p i Rea l ES m c T ^' e Company, “f the District of Columbia and 
The Columbia Title Company of the District of Columbia 

secured by deed of trust to Arthur T. Brice & Wm J 

Trustees conveying P’ts Orig. Lots 3 to 6, Sq 529. Fl&ther ’ 
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11 (On back of note:) 

“Pav to the order of-without recourse to me. 

“FRANCIS P. MORSE.” 

(At the extreme bottom of the back of the note, in lead pencil:) 

“Rachael E. Trimble.” 

Payments of interest are regularly credited on the back from Jan. 
12, 1905 to July 10, 1914.) 

(Revenue Stamps.) 

“No. 14201-2. Washington, D. C., July 12, 1907. 

The time of payment of the 2 Notes of Washington T. Nailor 
for $1,000 each dated July 12 1904 payable three years after date, 
and secured by deed of trust on P’ts Grig. Lots 3 to 0, Sq. 529, Wash¬ 
ington, I). C. is hereby extended to July 12-1910, with interest at five 
per centum per annum, payable semi-annually. 

Said note, and the deed of trust securing the same, are to remain 
otherwise unqualified and in full force. 

WASHINGTON T. NAILOR. 

BETTIE F. NAILOR. 

Extension advised.” 

That the understanding upon which said notes were placed with 
Lewis Johnson and Company was that they were to be kept there for 
her for the purpose of collecting the interest to be paid by the agents 
of her sister and herself until such time as it might be convenient 
for her sister to pay the notes. She had never made demand on her 
sister to pay the notes and thought her own convenience would an¬ 
swer every purpose, and that was her agreement with her. Tier pass 
book shows the credit of interest of $125, July 10, 1914, which was 
interest on said notes. Her last deposit with Lewis Johnson and 
Company was October 2, 1914. She supposes she stopped doing 
business with them then because they were out of business, hut her 
son will know. She testified the pencil name of Rachael E. Trimble 
at the bottom of each note was not in her handwriting. 

Further to maintain the issues on her part, plaintiff produced as 
a witness William IT. Dorsey, interest teller at the Riggs National 
Bank. In connection with his duties as such interest teller he took 
payment of said notes and referring to his note-teller hook from Au¬ 
gust 9, 1909, to August 30, 1910, kept by him at the Riggs National 
Bank, said the notes were at the Bank for collection and 

12 were owned by depositors. He was asked: “Q. Now turn and 
tell me when you received payment of these notes. A. July 

12, 1910.” On that date he credited the amount of the notes and in¬ 
terest to the accounts of the three different depositors who were the 
owners of the notes. He received a check of Matthew Trimble drawn 
to the order of the Riggs National Bank for $5,000.00, dated July 
12th, 1910, and another of the same date for $125.00 signed by 
Stone & Fairfax, which bore the stamp of his window and repre- 
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sented principal and interest of said notes. The notes were de¬ 
livered without being marked ‘‘Cancelled.” lie has a notation in 


his book “Delivered without cancellation,” 


and under it the initials 


“W. J. F.’, which indicate that ho had instructions from the Vice- 


President, William J. Flather, to deliver the notes uncancelled. As 


far as the depositors of the Bank were concerned the notes were paid 
and delivered uncancelled. Q. But as far as your books go they 
show the notes were paid, not sold? I want to know whether that 
is what it means, whether or not the notes were sold, or whether they 
were paid? A. It means just what it says, that they were paid, and 
thev were not cancelled. Did not remember if thev had anv instmc- 

• * 4 / 

tions from the owners of the notes to deliver them without marking 
them “Paid’’ or “Cancelled.” Does not know of anv. 


Further to maintain the issues on her behalf, plaintiff produced as 
a witness her son, Matthew Trimble. .Tr., who said: 

That he was familiar with the property that came to his mother 
and Mrs. Clark from Washington T. Xailor. which is located in 
this city on Fourth Street between G and II; that he handled every¬ 
thing absolutely of his mother’s business affairs and property for 
probably 20 or 22 years and transacted for his mother all the busi¬ 
ness in connection with the notes in controversy, lie dealt with 
Mrs. Clark through Mr. Clark. When these notes were about to 
become due on July 12, 1910, Mr. Clark told witness the trust was 
coming due and he wanted to know what we could do about it. 

We consulted, and rather than make a new loan, mv Mother had 

* / « 

money on hand, and I suggested that we pay the notes, and 
13 then my aunt, Mrs. Clark, could pay us back. According to 

my agreement, my mother was to pay the notes and she did 
pay them July 12, 1910. Mr. Clark was present when I paid 
the money to the note teller at the Riggs National Bank. 1 also 
paid the interest of $125 on that day, with the check of Stone & 
Fairfax. This interest came from rents, which belonged to Mrs. 
Clark and Mrs. Trimble in equal parts. (The check of plaintiff 
for $5,000.00 payable to witness, and the latter’s check for $5,000 
which had been received by the note teller of the Riggs National 
Bank were offered in evidence.) On July 12, 1910, when he paid 
the $5,000. principal and $125. interest on these notes, he received 
the real estate notes, certificate of title, tax receipts, and insurance 
papers, from the Riggs National Bank. Ilis mother’s name in lead- 
pencil on the back of each note is not in her hand-writing. The 
property on which the notes are secured is improved. lie took 
the papers received from the bank with the notes and gave them to 
his mother, who locked them up in a strong-box. They included 
the certificate of title, deed of trust, tax certificate, insurance policy 
and all papers appertaining to her real estate transactions, except 
the notes. Gave them to her that night when he went home. 
She had them until after the filing of tins suit, when lie delivered 
them to her counsel, having gotten them from his mother’s box 
at her house. Having turned over to his Mother the papers men¬ 
tioned, the next day, on July 13th, 1910, he went to the bank 
of Lewis Johnson and Company and took the five notes there. “I 
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turned them over as I did in the case of all my notes for collection. 
T told them I wanted them to collect the interest on them.” 

“Q. Did you tell them to collect the interest, or interest and 
principal? A. Interest alone.” 

Told them the interest would be sent them by Stone & Fairfax, 
their agents who collected the rents. The $125 interest was sent 
by Stone & Fairfax. It was the joint money of his mother 

14 and Mrs. Clark. He did not hypothecate the notes or au¬ 
thorize anybody in Lewis Johnson and Company to hypothe¬ 
cate them. He has never secured a release of the deed of trust, be¬ 
cause he did not have the notes. After he became aware of the 
fact that Lewis Johnson and Company had been adjudicated bank¬ 
rupt lie went to inquire about the notes and not finding them there, 
he then went to the District National Hank and asked the cashier 
if he had any W. T. Nailor notes and he said he had. Did not 
know previous to the bankruptcy that anybody had disposed of the 
notes. 

On cross-examination, the witness said that his experience in busi¬ 
ness for the last twentv or twentv-five vears has been considerable. 
Referring to the memorandum written in the back of the pass¬ 
book, he said that he put the notes mentioned there for the collec¬ 
tion of interest. 

“Q. Referring to these other notes in there, there appears for 
example—I am using one as an illustration—“1909, February 
26, W. F. Parker, interest due the 6th of March and the 6th of 
September, five per cent, $7,500.” That is only one of six or seven. 
What I want to know is whether or not you placed those notes there, 
and if so, whether they were placed there for collection. 

Mr. Hogan: That is objected to. It is utterly immaterial to any 
question here involved. 

The Court: Those are other notes? 

Mr. Hogan: Yes, if your Honor please. 

Mr. l.ester: He has brought out the fact that he has attended 
to his mother’s other business, and I want to find out what busi¬ 
ness he has attended to, and what he understands about banking 
methods. 

The Court: Are you seeking to develop that these notes were 
treated in the same wav by him and the bank as other notes which 
were placed there to be checked against? 

Mr. Lester: I do not think to be checked against. I imagine 
that all of them were placed there for collection. That is what 
I am trying to find out. 

The Court: What difference does it make how many were placed 
there for collection? 

Mr. Lester: It would not make any difference how many, but 
whether or not those entries indicate that. 

15 The Court: Do you mean for the collection of the prin¬ 
cipal ? 

Mr. Lester: Of both. 

The Court: He has admitted they were there for the collection 
of the interest. 

2—3006a 



10 


DISTRICT NATIONAL BANK, A CORPORATION, VS. 


Mr. Lester: That as to these. These seem to have been placed 
there in the same manner that the others were placed there. 

The Court: You want to reason from the fact that others were 
placed there for the collection of principal as well as interest, that 
these were placed there for that purpose? 

Mr. Lester: Not reasoning; but I shall follow it up by asking him 
to explain the difference. I hoped to get that from him. 

The Court: He has said they were there for the collection of 
interest, and not of principal. 

Mr. Lester: I understood so. 

The Court: What light is thrown by asking him about other 
notes? Other notes might have been left there for the collection 
of principal as well as interest. 

Mr. Lester: My idea was this, if we find out that these entries 
were made in the same character as others, he might possibly change 
his mind, and would come to some other conclusion about this affair. 

The Court: You may call his attention to the way the book is 
kept, if you wish, and ask him again about it. 

Mr. Lester: 1 will take your Honor’s ruling on this. 

The Court: You mav ask him if you want to.” 

All he did in connection with the notes was reported to his mother, 
who approved what he had done. 

Was asked: 

“Q. Why did you not mark these notes for collection of interest 
only, or something of that sort? A. Because l thought 1 was deal¬ 
ing with an honest bank. 

Q. That is the reason? A. Yes, I trusted the bank. 

Q. And they failed your trust. You intended, and your mother 
intended, did you not, that these notes should be kept alive until 
Mrs. Trimbles sister was able or found it convenient to pay her 
portion? A. No, sir, 1 did not. It was merely a memorandum 
between the two sisters. I would not have done that with 
16 strangers. 

Q. Why? A. I would have marked them paid. 

Q. Then what? A. Released the property. 

Q. And then what? You used your mother’s money to pay 
them, you say, and not Mrs. Clark's? A. Then I would have got 
the $2,500 from her.” 

On July 12, 1910, there was no Nailor estate, which had previ¬ 
ously been closed. The money and the property belonged to Mrs. 
Clark and the plaintiff. 

“Q. You knew, of course, by reason of your business experience, 
that these notes were still secured on the real estate belonging to 
vour mother and Mrs. Clark, did you not? 

Mr. Hogan: That is objected to. What he knew cannot change 
the law here. 

The Court: He is bound to know the law.” 

Was asked: 

‘*Q. Did you make any arrangement with Mrs. Clark or with 
Mr. Clark that you would take up these notes and hold them so that 
your mother would have security, until it was convenient, or until 
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demand was made for the payment of the notes? A. I did, with 

Mr. Clark. w . 

Q. He represented Mrs. Clark, did he not? A. Mrs. Clark, yes. 
Q. And of course you intended, and intended that he should 
understand, and that Mrs. Clark should understand, that her prop¬ 
erty still remained liable for half these notes, did you not? A. 
Well, no, I do not know whether you could construe it to be exactly 

that or not. 

Mr. Lester: 

Q. That is what I understand to be the law- 

Mr. Hogan: Just a moment. 

Mr. Lester: I want to know if that is what you understood. 

Mr. Hogan: I will object to the question. 

The Court: T do not see how you can go into that. It is no 
stronger if he said he understood that to be the law, if it is the 

law. 

Q. Did you tell Mr. Clark that you or your mother would hold 
these notes as security for the money, for the amount that you 
thought Mrs. Clark owed on them? A. I would have taken her 
word for the money. I did not hold those notes for security against 

^Nlrs Clark 

17 Q. Did you have any agreement with her or with Mr. 

Clark that you would hold them for that purpose? A. My 
business was all with Mr. Clark, because I saw him oftener than 
I saw my aunt. I might have spoken to her, but I do not recollect 

it 

Q. Did you have any agreement with him that these notes would 
be kept alive as security for the money she owed? A. ^No, sir, I 
did not sav anything about keeping the notes alive. 

Q. Did von say that you would hold them (the notes) until it 
was convenient for her (Mrs. Clark) to pay them? A. I do not 
know whether I did that or not. I would just as lief have torn the 
notes up, as far as that was concerned, and taken her word for it. 
I knew I would get the money. 

Q. Why did you not do it? A. Why did I not do it—I wanted 

some little memorandum. . 

Q. Why did you not have the property released.'' A. 1 just 

neglected'to do it, that is all. , „ , , 

Q. Why did you not have the notes marked Cancelled and 
paid?” A. T did not want them marked cancelled. 

() Why? A. Simplv because I wanted, as I say, a memorandum 
between us. If Mrs. Clark had been a stranger to me, it would 
have been different, but she being my aunt, I knew anything she 
said she would live up to, and I just simply put these notes there for 
some place to put them. That was before I got a safe-deposit box. 
Q. When did you get a safe deposit box? A. I do not recall now. 

I can tell by calling up the bank. . 

Q. How long after you placed these notes with Lewis Johnson 

and Company? A. Probably a couple of years, or a year. # 

Q. Why did you not take the notes out and put them m the 
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safe deposit box after you got one, if that was your reason? A. 
I thought the bank was all right, honest. T did not know there 
were anv crooks around. I will know better next time.” 

Asked why no deposits were made to his mother’s account after 
October 2, 1914. replied that their deposits were generally made 
once a month, on the first. Did not know why he did not make 
any after October 2nd. “Probably did not like their acting, 
18 or something.” Lewis Johnson and Company were not 
authorized to receive $2,500 from Mrs. Clark had she gone 
there to pay it. lie did not tell Lewis Johnson and Company the 
situation between them. 

“Q. You simply placed them there for collection, like you would 
any other notes, did you not? A. No, sir. 

Q. What difference was there? A. In a way; but I think for 
safe keeping, some place where Stone & Fairfax could send the 
interest. Every man puts his notes in a bank. lie does not carry 
them around in bis pocket. You are familiar with banking rules. 

Q. Are you familiar with banking rules? A. Very well, yes, sir. 

Q. Then I will ask you if you said anything to Lewis Johnson 
& Company which would indicate that if Mrs. Clark came there to 
pay $2,500 on them, which you say she owed, they were not to 
receive it? A. I said nothing to Lewis Johnson <fc Companv about 
Mrs. Clark.” 

Supposes that the arrangement- to take the notes up without 
cancellation were made on that day (July 12th.) “It is only a 
matter of a minute or so.” 

Further to maintain the issues on her liehalf. plaintiff produced 
as a witness W. Morris Lammond, who testified that he had been 
employed by Lewis Johnson A’ Company for over twenty years, 
latterly as book-keeper; the business of Lewis Johnson & Company 
was banking and brokerage, the kind of brokerage business being 
stock brokerage; that he does not think that the firm made loans 
on real estate in the last fifteen years, nor did they ever buy or 
sell real estate notes to his knowledge; they were a local and New 
York stock exchange brokerage house and went into bankruptcy 
November Id. 1914; witness Examined the five notes in question 
and stated that the name “Rachael E. Trimble” and “R. E. 
Trimble,” written on the endorsement fold of said notes, in pencil, 
is in handwriting that looks something like that of Mr. Henry, 
a member of the firm. 

Whereupon, the plaintiff’s counsel announced that he rested. 

Whereupon, the defendant, to maintain the issues in its behalf, 
called as a witness, W. Morris Lammond. who testified that he 
had been employed by Lewis Johnson & Company for more than 
20 years. Tie produced their ledger account with Rachael E. 
Trimble, and defendant’s counsel offered to show by the ledger ac¬ 
count that the plaintiff had bought stocks and bonds through 
Lewis Johnson & Company, for the purpose of contradicting the 
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plaintiff’s testimony that she had not. and for the purpose! of at¬ 
tacking her credibility, to which offer plaintiff’s counsel objected, 
and the court sustained the objection, to which the defendant 
19 duly excepted, which exception was noted on the minutes 
of the trial justice. These entries offered were as follows: 


Debit. Credit. 


“Jan. 20. 1 M Pot, Elec. 5’s 100V 2 . 1010.14 8915 

20. 1 M Pot. cons. 5’s dlvd. 

Feb. 20. 1 M Pot. cons. 5’s 101 %. 1024.31 37— 

1 M Pot. cons. 5’s dlvd. 

July 14. 1 M Pot. Elec. 5’s dlvd. 1007.89 

Aug. 18. 1 M Pot. Elec. 5’s 99%. 1001.25” 


It was agreed between counsel for the parties that the five notes 
in controversy came into the possession of Lewis Johnson & Com¬ 
pany on July 13, 1910, and remained there until October 27, 1914. 

Further to maintain the issues in its behalf, the defendant called 
as a witness Egbert N. Harper, who testified: that he has been 
the president of the defendant bank since it* organization in 1909; 
that Lewis Johnson & Company had business relations with the 
bank since 2 or 3 years after its organization. Mr. Wolfe, the 
cashier, had charge of the details of the transactions with Lewis 
Johnson & Company concerning the notes in controversy. The 
hank made loans to Lewis Johnson & Company who went into 
bankruptcy November 16, 1914. Ts shown a collateral note for 
$11,000 dated October 27, 1914, which is one of the notes of said 
firm held by the defendant. The collateral listed therein is in 
the hand-writing of Mr. Wolfe, and the endorsements thereon are 
by the note teller. Mr. Wolfe negotiated this loan. The five 
notes in controversy are in the same condition now as when they 
came into the possession of the bank and they are listed on the 
collateral note of October 27. The note was offered in evidence, 
and is as follows: 

20 • Washington, D. C., 27 Oct., 1914. 

$ 11 , 000 . 

On Demand for Value Received we promise to pay to the District 
National Bank of Washington, or order, a,t its hank house, Eleven 
thousand Dollars with interest at six per cent per annum having 
deposited with said bank as collateral security for the payment of 
the full sum of principal, interest and costs due on this note, and 
also as collateral security for all other present or future demands, 
of any and all kinds, of the said bank against the undersigned, 
due or not due, the following, to wit: 

B/R. R. E. Notes. 

f H. Fisher. 4(H)- W. C. Marrow. 200 - C. D. Liebennan.. 450 Merriam 1600.. W. Naiior looo 

Hemmick. 280-(4. 8. Gibson... 145- Jno.W. Thompson 2000 F. P. Mertz “ “ 1000 

C. P. Williams. 250- D. Caldwell... 1 (H)-. |3o22out]J “ “ loyy 

H. Alschwee. 400- Fitzpatrick. 120-. Wash. Naiior 1000.. _ 

“ “ WO.. 3000 

D. K. Jackson. 140- Whitwell. Kennedy Bros. $3000 


t Figures and word enclosed in brackets erased by pencil in copy. 
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with full power and authority in said bank to sell the whole or any 
part of said security, or any substitutes therefor, or any additions 
thereto, at public or private sale, at any time and at the option of 
said bank or its assigns, on the non-performance of this promise or 
any part thereof, or the non-payment of any other present or future 
demands of said bank as aforesaid, and without advertisement or 
notice to the undersigned; and upon such sale the holder hereof 
may purchase all or any part of said securities, discharged from 
any right of redemption. After deducting all proper cost and 
expenses, the residue of the proceeds of sale shall be applied to the 
payment of this note, and of any other present or future demands 
of said bank, as aforesaid, and the undersigned agrees to remain 
liable for any deficiency then remaining. I n case of depreciation 
in the market value of said securities at any time pledged for this 
loan, a payment shall l>e made on account or additional security 
added, as required by said bank. 

LEWIS JOHNSON & CO. 

Endorsements on back: #214. Lewis Johnson & Co. 

11000 — 

Paid Jan. 7, 1915. 3191.93 


7808.07 

Paid Dei*. 31. 1915. 1020.48 


6787.59 


At the time the bank took this notes signed by Washington Nailor, 
he had no knowledge of anv kind of anv claim to them by the plain- 
jiff. * * K 

On cross-examination he testified that Mr. Wolfe attended to the 
entire matter for the bank. The credits on the note represent pro¬ 
ceeds of other collateral described in the note. 


21 


Whereupon, further to maintain the issues in its behalf, 
the defendant called as a witness Edmund S. Wolfe, who 
testified: 

lie is the cashier of the District National Bank and has been 
for years, prior to which time he was with the American 
t i ' * Lewis Johnson & Company kept an 

account with the defendant beginning about 2 or 3 months after 
his connection with it in August. 1912. Their business with the 
bank was very extensive. He made them manv loans. Is shown 
the note of October 27, 1914. for $11,000.00 heretofore offered 
in evidence, and identifies the hand-writing describing the collateral 
as his. The signature of Lewis Johnson & Company is by Mr. 
Henry, a member of the firm. Mr. Henry asked them for a loan 
on some bills receivable and real estate notes, naming their amounts 
and general character. Witness told them he thought it would be 
acceptable, notified Mr. Harper, who approved the loan, the col¬ 
lateral was delivered to him, he made up the note on the bank’s 
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form, and Mr. Henry called at the bank and signed it. The col¬ 
lateral was delivered to him on the 27th. lie listed it, and Mr. 
Henry called on the morning of the 28th and signed it, on which 
date the money was placed to the credit of Lewis Johnson and 
Company. The collateral includes the live notes in controversy, 
which are in the same condition as when they were received. Wit¬ 
ness had no knowledge or notice of any claim of any kind or 
character of Rachael E. Trimble, and testified that if he had he 
would not have taken them. He had no notice from anyone, or of 
any claim of anyone, to any of the notes, except that of Lewis 
Johnson & Company. 

On cross-examination the witness testified that the collateral was 
delivered to him on October 27th. The witness was asked if he 
did not recollect that on the 19th day of September, 1914, 

22 Lewis Johnson & Company gave the defendant bank a draft 
on Isabel Barkley for $5,000 which the bank placed to the 

credit of Lewis Johnson & Company, which amount was checked 
out; that the bank transmitted the draft through the First National 
Bank of Philadelphia, and the defendant bank was notified before 
September 23rd that it was no good, and that it came back on the 
23rd of September, 1914, unpaid and protested, to which question 
the defendant’s counsel objected and requested counsel to state 
its materiality. Counsel for plaintiff thereupon stated that he pro¬ 
posed to show by this and subsequent questions that this was not a 
transaction in the ordinary course of business; that on September 
19, 1914, Lewis Johnson A: Company deposited with the defendant 
the draft mentioned, which was returned protested and unpaid on 
September 23rd, and there was no money with which it could be 
made good, and that until October 28th the draft was carried by 
the defendant as cash, whereas in fact it was an overdraft. That 
this witness made several attempts to get Lewis Johnson & Com¬ 
pany to take up the overdraft, and failed; that on October 23rd 
Lewis Johnson & Company deposited with the defendant, at a 
time when their account was considerably overdrawn, two drafts 
for $1,000 each, the proceeds being immediately placed to their 
credit and used; that these banks telegraphed defendant that the 
drafts were protested and they were returned unpaid, of which 
situation the defendant had notice as early as October 24th; that 
on October 26th said Company drew another draft on a bank in 
New York for $1,500, which was reported “no good” by telegraph, 
and that report came to defendant bank on the morning of October 
27, 1914; that on October 26th, Lewis Johnson & Company, having 
no money to their credit with the defendant bank, drew checks 
aggregating $1,491 against the defendant bank, which the defend¬ 
ant had knowledge of before they made the alleged loan; 

23 that on the morning of October 27th Lewis Johnson & Com¬ 
pany drew a check on the defendant bank, where they did 

not have a cent, for $4,000, which check was presented to witness 
for certification, which he declined; that instead of any member of 
the Company coming to the defendant bank to negotiate this loan 
in the ordinary course of business, their account was then $15,000 
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overdrawn and this $4,000 cheek being presented, the witness 
v\ent to Lewis Johnson Company’s office, spent some time there 
and negotiated the loan to take care of the “no good” $4,000 check’ 
on the security of 20 shares of Mergenthaler which came into 
Lewis Johnson & Company’s olhce while witness was there; that 
witness arranged with Mr. Henry then that the latter would make 
two further notes that day, one of $11,000, now in evidence, another 
ol $5,000, a total of $10,000, and would get up what collateral, 
so called, he could, to place behind those notes. That Mr. Wolfe 
went back to the District Bank and later in the afternoon went to 
Lewis Johnson tfc Company and received this miscellaneous assort¬ 
ment of so-called receivables which appear on the face of this note, 
and some others which appear on the face of the $5,000. note, and 
that not one penny of the $10,000. was paid to Lewis Johnson & 
Company, but every dollar of it was used, and was insufficient, 
to make good these outstanding overdrafts: that the witness knew 
"hen the papers were handed him that Lewis Johnson tfc Companv 
were greatly overdrawn, that they were not making this loan in the 
regular course of business, that they could not meet their checks 
that day, and that he took without any investigation, these and 
other notes. That when tlie witness received the real estate notes 
involved in his suit, lie received them without anv of the papers, 
the actual indicia of title; that he made no investigation then with 
respect to the value of the property; that when lie received these 
notes they were overdue and were worth $5,000 on their face; 
tli,it lie knew in the regular course of business they could have 
been called at any moment if Lewis Johnson tfc Company owned 
them, and that defendant had been carrying that amount of money 
as an overdraft since September, i914, all of which he offered 
24 to show that the transaction was not in the ordinary course 
of business and to show that the whole transaction was 
in bad faith; that the defendant bank, in a desperate condition with 
the firm dealing with them took anything it could get, without 
regard to ownership or real facts in tiie matter; to which question 
and ofler the defendant’s counsel duly objected as immaterial and 
irrelevant and as not tending to show bad faith on behalf of defend¬ 
ant in taking the notes, which objection the court overruled, to 
which ruling the defendant noted an exception, which was dulv 
noted on the minutes of the presiding justice, and thereupon it 
was agreed that defendant’s objection and the allowance of excep¬ 
tions should be to the entire line of inquiry suggested by plaintiff’s 
counsel as aforesaid, which exceptions the' court dulv allowed and 
noted on its minutes. 

The witness said that he had knowledge of the matters stated 
m the counsel’s questions; that the $1,000 draft returned on Sep¬ 
tember 23rd remained with the bank until October 28th; that on 
October 23rd. Lewis Johnson & Company drew on a New York 
hank for $1,500, which defendant cashed for them and which was 
returned unpaid and protested. At that time defendant was hold¬ 
ing the Barkley draft, October 24, 1014, Lewis Johnson & Com¬ 
pany drew on the Park National Bank for $1,000, which the de¬ 
fendant cashed. That draft came back unpaid and protested. De- 
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fendant held it a day or so. Protest fees were charged to Lewis 
Johnson & Company’s account. The ledger account of the* defend¬ 
ant hank with Lewis Johnson & Company was examined by the 
witness, who said that on October 28th they charged Lewis Johnson 
& Company with .$1,001.30, $1.30 being protest fees, and on that 
date they credited them with the amount of the two loans, one of 
$5,000, the other of $11,000, which absorbed the amount of 

25 the draft. October 28th an overdraft of $134.71 appeared at 
the close of business of that day. A draft for $646 was the 

only one paid that day. 

Asked to read the overdrafts appearing on the ledger from Sep¬ 
tember 19th, witness stated that the overdrafts were as follows: 
September 30, overdraft of one day of $654.73; October 20, $689.55 ; 
October 21, $710.31 ; October 23, $115.10; October 26, $5,493.14 
and October 27, $6,984.81. lie did not read the Barkley overdraft, 
which defendant was holding as cash. It was not charged against 
the drawers during that time. They gave the defendant collateral 
to secure that which it held. The collateral was entered upon the 
Barkley draft, not upon its books. It was not in the nature of a 
loan, but was held temporarily as a cash item. Does not recall of 
what the collateral consisted. Have two entries of telegrams in 
connection with drafts, one of 30^, one of 25^. On October 27 
witness was at Lewis Johnson & Company’s office several times. 
After the Barkley draft was unpaid he talked with Mr. Henry about 
it several times. Believes he called him by phone. Mr. Henry said 
that Mrs. Barkley was abroad and was expected home almost any 
day. Defendant had taken like drafts from him before and they 
had always been paid. Mr. Henry told them several times it would 
be taken up when she came back, and defendant held it for him. 
A check of Lewis Johnson & Company for $4,000.00 dated October 
27, 1914, was presented to the defendant, who paid it. It was not 
presented for certification. Mr. Evans, the assistant cashier of 
the Riggs Bank, called and asked if Lewis Johnson <fc Company’s 
check for $4,000 would be good if presented, and witness told him 
it would. It was not presented for certification. Did not go to see 
Lewis Johnson & Company before the check was sent after Mr. 
Evans telephoned. The sum of $4,000 was to the credit of Lewis 
Johnson & Company to take care of this check when Mr. 

26 Evans telephoned. Defendant made Lewis Johnson <fe Com¬ 
pany a loan that day of $4,000 on 20 shares of Mergenthaler, 

and placed it to their credit. Witness made the loans in Mr. Henry’s 
office about 11 o’clock. Had not heard of the $4,000 check before; 
made the loan to take care of that particular check. Mr. Henry 
wanted to draw on defendant for $4,000 and asked if it would 
make them a loan of that amount, to take care of the check, and 
witness told him they would. That was the first he heard of the 
check. Does not recall why he went to Lewis Johnson & Company’s 
office. It was* not in connection with any transaction. He dropped 
in there quite often on personal matters; knew Mr. Henry very 
well. Mr. Henry asked him to make the loan of $4,000 and he 
agreed. Mr. Henry told him he had the Mergenthaler delivered 

3—3006a 
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to him. lie had other checks that lie wanted to take care of and 
asked witness for the loans of $11,000 and $5,000. Defendant paid 
other checks for him on the day. Witness substantially agreed to 
make the loan upon Mr. Harper’s approval. Did not take the 
collateral then as he had not definitely agreed to make the loan, 
hut told him lie would see Mr. Harper about it. Mr. Henrv de- 
smbed the collateral generally to witness. Does not recall seeing 
I!,’ "‘j 11 ‘"he- &pw Mr. Henry later in the day and he gave him 
the collateral. A\ ltncss got the collateral in the office of I ewis 
Johnson & Company later that day, about 3 o’clock. Had agreed 
to make the loan and went back to tell Mr. Henrv that Mr Harrier 
bad agreed that it would be all right, and receiVed the collateral 
including the Nador notes in controversy. The next dav after 
he signed the note witness spoke to Mr. Henry about the deed of 
tilist and he said lie would supply the papers, but he never did. 

: ,6 JV 15 saJ( j a ^ out that at the time witness received the col¬ 

ateral. Knew that customarily papers went with the real estate 
notes and defendant wanted to have them. Made no in vest i- 
-i gat ion to see if the trust had been released, or the property 
appraised, or its value. These notes were a part of $8 500 
north of real estate notes defendant took. Did not appraise’,he 
property on which any of the real estate notes were secured- knew 
Mr. Nailor was dead The office of Stone and Fairfax is about 

l.'l'jr ■!."!" / 16 ' ank ’ <luI , not ask anything about the name 
hachael E. I rimble written on the notes, or about Stone & Fairfax 

or what Lewis Johnson & Company were doing with the notes’ 

Is shown two checks of OctoW 20th on which date Lewis Johnson 

ck Company s account was overdrawn. The draft of $5,000 of 

. eptemboi Id, 1J14, was shown to witness, who testified that he 

her'as ini 4 '* p C ", IS Jo , ill l? n & Coln l , » n y lh e protest fee on Octo- 

rooi.7iAi I - ’ 11 " uce<1 , hlc f«Py of lc “er transmitting draft to 
Plnladdplna, which was dated September 19, 1914 addressed tn 

he Firs, National Hank of Philadelphia, containing’ list of dtifte 

forward,-.1 and including the $5,000 draft on Isabel Barkley con- 

Z !!!!*,, Z'V '! ote sa,<1 “"' irc fate Monday without fail.” which 
meant that defendant wanted to know its fate on that date The 

nit ness produced copies of letters written the Mechanics and Metals 

Bank, one of October 23rd enclosing draft of $1,500 which was 

endorsed by the Bank, and which was turned back to Lewis John 

son ,V Company October 24th the draft of $1,000 was endorsed 

. c J’ ank an, ‘ sent to the Mechanics and Metals Bank at Vew 

d '.' aft of $1,000 was sent to the same bank all 
of said drafts being signed by Lewis Johnson & Companv and 
«ime back protested. He testified at an examination in bankruptcy 

J nnn -> a, , lon 1 ai l Bank J aske d defendant to certify a check 
of $4,000 which had been drawn against defendant by Lewis 

Johnson & Company, and the inference he would want drawn from 
that was that they presented it and asked defendant about B D 
was not presented for certification. I, was presented to payment 
98 and."as paid. October 2 , th lie went over to the office of 

28 Lewis Johnson & Company about 11 o’clock; he got lunch 

while out and was back before 12. Nothing was said to him 
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by the Riggs Rational Bank about this $4,000 check before be saw 
Air. Henry and arranged to make this loan. Mr. Henry asked for the 
loan of $4,000 and it was made before lie drew the' check on de¬ 
fendant. Henry told witness that. Thinks he talked to Mr. Henry 
on the 26th when he found the drafts had been protested. He 
agreed to take care of the overdrafts, the checks presented that day 

On re-direct examination, the witness testified that his testimony 
in the bankruptcy cause was that the Riggs National Bank had 
asked them to certify a check of $4,000 which had been drawn 
against the defendant by Lewis Johnson & Company, but he told 
them to present it and get the money if they wanted it, and it was 
presented and cashed and his testimony was corrected at that time. 
1 he loan of $4,000 made October 27th was sufficiently secured and 
had no relation to the other loan of that date. He does not re- 
mem icr what collateral he had with the Barkley draft, but they 
regaided it as secured by the collateral, and the onlv reason it was 
kept as cash was that they expected Mrs. Barkley to return from 
Europe most any day to take up the draft. That was what Mr. 
Henry had told him. The overdraft on the 27th was $0,984.81. 
they had in the bank more than sufficient collateral at that time 
o make good that overdraft. The $5,000 loan was a collateral 
!™V nnd he considered it secured. They paid one check on the 
for Lewis Johnson & Company of $640.00. 

On re-cross examination, the witness was asked what was the 
collateral the defendant hank had on October 27, which on re¬ 
direct, he had stated was sufficient to take care of the Lewis John- 
son A: Company overdrafts, and he answered that it was the col¬ 
lateral he had gotten that day from Lewis Johnson & Company, 

«i h i 1C nnn n< i Uded 1 10 * 5 ’ 0 . 00 * 1 Nallor notes involved in this case; the 
$11,000. loan was negotiated the 27th but was not credited to the 

Lewis Johnson account until the 28th. 

29 Thereupon the parties rested. 

And defendant’s counsel asked the court to instruct the 
jui\ o return their verdict for the defendant, which request was 
refused, and an exception was taken by the defendant to the court’s 
refusal, which exception was duly allowed and noted on the minutes 
of the presiding Justice, and thereupon the defendant, bv its 
counsel offered the following several prayers, each of which the 
court refused to give to the jury, to which refusal exception was 
severally taken and allowed and noted on the minutes of the pre- • 
siding Justice: p 

1 . 


vfr T’To' 1 that '. f thev find from the evidence 
tnat the plaintiff placed the notes in controversy with' Lewis John¬ 
son and Company for the collection of interest thereafter to accrue 
thereon she thereby re-issued said notes, and they thereupon became 
payable on demand. p 

2 . 


If the jury find 
participated in the 


from the evidence that the plaintiff paid or 
payments of interest made on said notes ac- 


k 
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(•ruing after she had placed them with Lewis Johnson and Com¬ 
pany, she is estopped from claiming the said notes were overdue 
at the time they came into the possession of defendant. 


3. 

The jury are instructed that if they find from the evidence that 
interest was paid on said notes after they had been placed with 
Lewis Johnson and Company by the plaintiff, that such pay¬ 
ment indicated an extension or renewal of said notes. 

4. 

If the jury shall find from the evidence that the time 
30 of payment of the notes in controversy had been extended 
to the time when they came into the possession of the de¬ 
fendant and that the defendant received the same in good faith {is 
security for a loan made by it to Lewis Johnson and Company, 
their verdict shall he for the defendant. 


5. 

1 he jury are instructed that the notes in controversy were nego¬ 
tiable at the time they came into the possession of defendant; and 
if they find from the evidence that they were overdue at that time 
they are further instructed that said notes were in that event sub¬ 
ject only to such equities, if any, as existed between the maker and 
payee thereof, and unless they find from the evidence that the 
maker had a defense to said notes as against the payee therein their 
verdict shall he for the defendant. 


6 . 

The jury are instructed that the notes in controversy were trans¬ 
feror 1 ^ by delivery, and the plaintiff having delivered them to 
Lewis Johnson & Company in a condition which indicated the 
ownership thereof by the holder is estopped from denying the 
power of Lewis Johnson & Company to transfer them. 

7. 

If the jury find from the evidence that the plaintiff placed the 
said notes with Lewi* Johnson and Company for the collection of 
interest thereon, without indicating thereon the manner of their 
possession, she is estopped from denying the title thereto of a holder 
thereof in good faith, and if they further find from the evidence 
that the defendant was without knowledge of had faith on the part 
of Lewis Johnson and Company, if anv there was, in pledging 
said notes with it, their verdict shall be for the defendant 
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8 . 

If the jury find from the evidence that the plaintiff placed the 
notes in controversy with Lewis Johnson and Company without 
endorsement or writing thereon indicating interest therein or 
ownership thereof by her, and that the defendant thereafter 

31 received the same from Lewis Johnson and Company as 
collateral security for a loan made by it, without notice of 

any claim of ownership of the plaintiff, their verdict shall be for 
the defendant. 

9. 

The jury are instructed that if they find from the evidence that 
the plaintiff was the owner of the notes in controversy and volun¬ 
tarily entrusted them to the possession of Lewis Johnson and Com¬ 
pany in their present form, she thereby clothed them with the 
indicia of ownership thereof, and if they further find that the 
said Lewis Johnson and Company pledged the said notes to the 
defendant as security for a loan, their verdict will be for the de¬ 
fendant. 

10 . 

The jury are instructed that where one of two innocent persons 
must suffer bv the wrong-doing of a third person, the on?c whose 
negligence or inadvertence has placed it in the power of the wrong¬ 
doer to perpetrate the wrong which could not otherwise have been 
done, must suffer the loss rather than the other innocent party, 
and if they find from the evidence that the plaintiff placed the 
notes, the subject matter of this suit, with Lewis Johnson and 
Company, in a form which enabled the said Lewis Johnson and 
Company to use the notes as collateral security, she must suffer the 
loss, and their verdict must be for the defendant. 

11 . 

The jury are instructed that if they shall find from the evidence 
that the plaintiff and defendant are both innocent parties, the 
plaintiff, who caused the notes to be placed with Lewis Johnson 
and Company, must suffer the loss, and their verdict must 

32 be for the defendant, 

12 . 

The jury are instructed that if the notes in controversy were 
placed by the plaintiff with Lewis Johnson and Company without 
endorsement, she thereby clothed Lewis Johnson and Company 
with all of the indicia, of ownership and title to said notes, and 
the plaintiff is now estopped to deny that Lewis Johnson and 
Company had a good title thereto, and if the defendant received 
said notes in good faith in due course of business as collateral 
security for a loan to Lewis Johnson and Company, without notice 
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of any ownership in said notes by the plaintiff she is now estopped 
to deny the title of the defendant thereto and the verdict should 
he for the defendant. 

13. 

The jury are instructed that the burden of proof is upon the 
plaintiff’ to establish had faith on the part of the defendant in re¬ 
ceiving the notes in controversy from Lewis Johnson and Com¬ 
pany, and that the evidence in this case is insufficient to establish 
such had faith. 


Whereupon the court said that the case would be submitted to 
the jury, with the following instruction: 

“If the jury find that Lewis Johnson & Company received the 
notes in question from the plaintiff and held them for her with 
no other authority than to collect the interest as it fell due for the 
account of the plaintiff, they should return a verdict for the plain¬ 
tiff.” to which instruction the defendant took an exception, which 
was allowed and duly noted by the presiding Justice, and thereupon 
the court charged the jury as follows: 

33 “Gentlemen of the jury, this is an action of replevin 

to recover the possession of these notes from the defend¬ 
ant. the District National Hank. The plaintiff claims, and has 
introduced evidence tending to show, that these notes were in 
the hands of Mrs. Trimble, under the circumstances that have 
been disclosed to you bv the evidence, and that through her agent, 
her son. she placed them in the hands of her hankers. Lewis John¬ 
son A: Company, with the understanding that Stone & Fairfax 
should collect the rents upon her own property and her sister’s 
property owned by them jointly, should pay the interest out of 
the rents at the hank, and it should there he credited to the account 
of Mrs. Trimble. Her son, her agent, says that that was the only 
authority given to the bank. The other statements were made as 
have l>een rehearsed to vou in the testimony of Mrs. Trimble her- 
self. 


The notes being in the possession of the defendant, the District 
National Hank, and the plaintiff claiming the superior title to 
them. I could not direct a verdict in favor of the plaintiff, because 
it is for you to find, as a matter of fact, whether the right of pos¬ 
session was in Mrs. Trimble, and I hold, as a matter of law, that 
if those notes were placed by her, through her agent, in the hands 
of Lewis Johnson & Company to he held for her, Mrs. Trimble, 
with no other authority except to collect the interest hv receiving 
it from Stone & Fairfax, as has been related in the evidence, and 
put to the credit of Mrs. Trimble, then she was entitled to the pos¬ 
session of them, and entitled to the possession of them as against 
the District National Bank just the same as she would have been 
entitled to the possession of them against Lewis Johnson & Com¬ 
pany; that is, under those circumstances the District National* 
Bank would have gotten no better right to keep and hold the notes 
than Lewis Johnson & Company had. So that is the sole question 
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for you to pass upon. If you are satisfied that the fact is, 
d4 as testified to by the plaintiffs agent, her son, with respect 
to the authority, and the limitation of the authority, under 
which the notes were placed with Lewis Johnson & Company, then 
you will return a verdict for the plaintiff; otherwise, of course, 
01 the defendant, to which charge exception was duly taken and 
allowed and entered on the minutes of the court. 

And thereupon defendant's counsel renewed the exceptions taken 
during the course of the trial, and to the refusal of the court to 
grant the instructions prayed, all of which-was duly noted and 
allowed by the court, and the jury thereupon retired, and, re¬ 
turning, announced their verdict to he in favor of the plaintiff. 

1 lie foregoing is the substance of all of the testimony given in 
the course of the trial, and the exceptions above mentioned were 
severally taken prior to the rendering of said verdict, and were 
noted by the presiding justice at the trial, on his minutes, at the 
times the same were severally taken as aforesaid, and at the request 
of counsel for defendants this hill of exceptions is by the Court 
signed and sealed in duplicate this 7th day of July, 1916, nunc 
pro tunc, and hereby made part of the record of this cau«e ’ 

WENDELL P. STAFFORD, Justice. 

Settled by consent August 7. 1916. 

FRANK J. HOGAN, 

Attorney for Plaintiff. 
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BRIEF FOR APPELLEE. 

The principles of law applicable to this case are 
elemental. Once the facts are accurately stated, no 
difficulty is met in applying the governing law. It is 
of prime importance that the facts as adduced by the 
evidence and found by the jury should be clearly nar¬ 
rated. They are as follows: 

STATEMENT OF FACTS. 

Washington T. Nailor was the owner of certain real 
estate in this District. On July 12, 1904, he borrowed 
$5,000,00 and gave his five promissory notes, bearing 
that date, in the sum of $1,000.00 each, payable three 
years after date to the order of one Francis P. Morse, 




and executed a deed of trust to secure the payment of 
these notes. 

The notes were endorsed in blank by the payee. 

As will have been observed, the due date of these 
notes was July 12, 1907, on which date the said Wash¬ 
ington T. Nailor signed an extension of each of the 
five $1,000.00 notes to July 12,1910. (R., pp. 6, 7.) 

Nailor died in 1908, and the real estate which was the 
subject of the deed of trust given to secure the above- 
mentioned notes devolved to his two sisters, who were 
his only heirs at law, and who were Mrs. Trimble, the 
plaintiff, and a Mrs. Clark. 

While Mrs. Trimble, the plaintiff, and her sister, 
Mrs. Clark, were not personally liable on the notes in 
question, still their property was liable for the pay¬ 
ment thereof. 

Shortly before the due date of the extended notes, 
namely, July 12, 1910, Mrs. Trimble’s son, Matthew 
Trimble, Jr., who for a great many years had absolute 
charge of his Mother’s affairs and property, spoke to 
Mr. Clark, the husband of plaintiff’s sister, on the 
subject of the payment of these notes. Mr. Clark 
stated that it was not convenient for his wife to meet 
the payment and, after consultation with Mr. Trimble, 
the lattei advised Air. Clark that his Mother had monev 
on hand and that she would pay the notes “and then my 
Aunt, Airs. Clark, could pay us back.” Airs. Trimble’s 

^ ? adc b\ lier son, to pay the notes 

(R., p. 8). 

These notes were made payable, by their express 
terms at the Riggs National Bank (R,, p. 6). 

Pursuant to the above arrangement, on July 12,1910, 
the plaintiff’s son and Air. Clark went to the Riggs 
National Bank, and the former paid the principal and 



interest on the five notes in full on the day that the 
notes matured, to wit, July 12, 1910. The sum paid 
was $5,125, which was the full amount of the principal 
and interest due at maturity. (R., pp. 7-8.) 

Upon the liquidation of the indebtedness, as above 
stated, the Riggs National Bank delivered the notes to 
the plaintiff’s son, together with all the papers that 
are customarily turned over when notes secured on 
real estate are either paid, sold, or in any way trans¬ 
ferred, such papers being the deed of trust, tax cer¬ 
tificate, insurance policy, etc. (R., p. 8) Plaintiff’s 
son delivered all of the papers, except the notes, to his 
Mother (R., p. 8). 

The duty of collecting rents from and making dis¬ 
bursements in connection with real estate owned joint¬ 
ly by plaintiff and her sister was in the hands of the 
real estate firm of Stone and Fairfax. It was part 
of the agreement with Mrs. Clark that she would pay 
her sister, the plaintiff, five per cent, on the sum of 
$2,500, which sum the plaintiff had, in effect, loaned 
her sister when the notes referred to were paid, on 
July 12, 1910, and it was arranged that this interest 
should be paid the plaintiff out of the rents collected 
by Stone and Fairfax for the account of plaintiff and 
her sister. 

On July 13, 1910, after the maturity of these notes, 
and after they had been paid in full, plaintiff’s son 
placed them in the custody of the banking and broker¬ 
age firm of Lewis Johnson and Company, with the 
statement that Stone and Fairfax would send said 
brokerage firm the sum of $125 every six months, which 
sum was to be received by Lewis Johnson and Com¬ 
pany and credited to the account of Mrs. Rachel 
Trimble, as interest on the $5,000, which she had paid 



when she liquidated the indebtedness represented by 
the Washington T. Nailor notes. Lewis Johnson and 
Company were not authorized to make any collection 
on the principal of the amount due plaintiff from her 
sister; were not authorized to make any use whatever 
of the five paid but uncancelled notes; were not author¬ 
ized to sell or hypothecate the notes; were given no 
title to or interest in the notes; but were given the 
custody of the mere paper, with instructions to receive 
from Stone and Fairfax the sum of $125 every six 
months as interest, and credit the same to the account 
which the plaintiff had with them. It will be noted 
that, in substance, this $125 sent by Stone and Fairfax 
every six months to Lewis Johnson and Company 
merely amounted to the payment from Mrs. Clark to 
Mrs. Trimble of $G2.50 semi-annually or 5^ per annum 
on $2,500, the balance of the $2,500 semi-annual re¬ 
mittances being the money of Mrs. Trimble while it 
was in the hands of Stone and Fairfax and being 
merely transferred from her account there to her ac¬ 
count with Lewis Johnson and Company. Each six 
months, up to July 10, 1914, when these remittances 
were received from Stone and Fairfax bv Lewis John- 
son and Company the same were credited as payments 
of interest on the notes described. 

The maturity of these notes was in no way extended. 
On their face, they were overdue notes. In fact, they 
were both overdue and paid notes. 

The five Nailor notes, which, as stated above, fell 
due finally on July 12, 1910, and were on that day paid, 
remained in the possession of Lewis Johnson and Com¬ 
pany, without, however, the usual accompanying papers, 
from July 13, 1910, one day after their due date, until 
October 27, 1914, when they came into the possession 



of the defendant, the District National Bank, under 
the circumstances narrated below. When taken by the 
Bank, they were on their face more than four years 
overdue; the name Rachel E. Trimble was written in 
lead pencil at the extreme bottom of the back of each 
note; on the face of each note, in lead pencil, appeared 
the notation “Send notice to Stone and Fairfax”; on 
the face of each note, it clearly appeared that principal 
and interest were “payable at the Riggs National Bank 
of Washington, D. C.” (R., pp. 6, 7.) 

The officers of the District National Bank were very 
familiar with Lewis Johnson and Company and the 
character of that firm’s business; that Bank had had 
extensive business relations with Lewis Johnson and 
Company since August, 1912 (R., p. 14). Lewis John¬ 
son and Company were a private banking and stock 
brokerage firm; their bookkeeper, an employee with 
the firm for more than 20 years, had no knowledge that 
the firm ever made loans on real estate “nor did they 
ever buy or sell real estate notes to his knowledge; 
they were a local and New York stock exchange broker¬ 
age house and went into bankruptcy November 16, 
1914” (R., p. 12). From the testimony of the Presi¬ 
dent and Cashier of the defendant bank, it appears im¬ 
possible that the bank officials did not know these facts. 
(R., pp. 13,14.) 

Beginning September 19, 1914, Lewis Johnson and 
Company’s account with the defendant bank was con¬ 
tinuously and largely overdrawn. On that date, one 
month and eight days before the notes in question in 
this case were taken by the defendant bank from Lewis 
Johnson and Company, that firm had obtained a cash¬ 
ing by the defendant bank of a draft for $5,000, which 
had been returned unpaid and protested; thereafter 
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a perfectly astonishing series of overdrafts were per¬ 
mitted, so that, on the morning of the 27th day of 
October, 1914, the account of Lewis Johnson and Com¬ 
pany with the defendant bank was overdrawn more 
than $15,000, represented in each instance by out-of- 
town drafts, which the brokerage firm had cashed at 
the defendant bank, all of which had been returned 
unpaid, and the invalid character of which the defend¬ 
ant bank had been informed of by telegraph in most 
instances. (R., pp . 15 ( 19 .) 

With this remarkable situation existing, in the fore¬ 
noon of October 27, 1914, the Cashier of the defendant 
bank went to the office of Lewis Johnson and Com P any, < 

and saw one Henry, a member of that firm. Let it be < 

noted that Henry did not come to the Bank; the bank 
official went to Henry’s office. There, according to 
his own testimony, this bank cashier learned that 
Henry desired to draw a cheek for $ 4,000 on the de¬ 
fendant bank, which was to go through the Riggs 
National Bank. At that time Henry’s firm had not a 
dollar to their credit with the defendant bank, but 5 

their account, by reason of the obtainment of cash on 
a series of worthless drafts, of the character of which 
the defendant bank’s cashier had notice on various 1 

dates, going back as far as Se P tember 19, was, as " 

already stated, overdrawn more than $15,000. Henry J 

asked the defendant’s cashier to make the brokerage 
firm a loan of $4,000, to meet the check referred to, and 
to take as collateral 20 shares of Mergenthaler stock < 

This was agreed to. At the office of Lewis Johnson and 

Com P anv, the defendant’s cashier arranged, subject to 
the a PP roval of the defendant’s President, to take a 
miscellaneous lot of so-called collaterals, including the * 

five overdue Washington T. Nailor notes in question 4 

W | 
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in this case, to secure two notes, one for $11,000 and one 
for $5,000, to be made by Lewis Johnson and Company 
to the defendant bank, not for a new loan, but to cover 
the overdrawn condition of the brokerage firm’s ac¬ 
count at that time with the defendant. 

The defendant’s cashier returned to his office, and 
presented to the defendant’s President the question of 
the acceptance of the collaterals referred to, among 
which were the Nailor notes, and obtained the Presi¬ 
dent’s approval of the arrangement. Before this plan 
was consummated, the defendant’s cashier was com¬ 
municated with by the Riggs National Bank, with re¬ 
quest for information as to whether defendant would 
certify the $4,000 check drawn against defendant by 
Lewis Johnson and Company. Although, as pointed 
out, the notes in question show they were long everdue, 
although on their face it was expressly shown that 
they were payable at the Riggs National Bank, and al¬ 
though the defendant’s cashier was in telephonic com¬ 
munication with an officer of the Riggs National Bank 
on the very day when these five Nailor notes had been 
offered to him as collateral for a note to take up Lewis 
Johnson and Company’s overdraft, the defendant did 
not make the slightest inquiry of the Riggs National 
Bank respecting the Nailor notes. Although the name 
Rachel E. Trimble was plainly written at the foot on 
the back of each note, not as an endorser’s name, but 
in a manner to indicate that the name was on there for 
some purpose, to put any reasonable person upon in¬ 
quiry as to why it was there, and although defendant’s 
cashier knew that the maker of the notes, Washington 
T. Nailor, was dead, not the slightest effort was made 
to ascertain who Mrs. Trimble was, to communicate 
with her or to inquire why her name was on the notes. 
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- though on the face of the notes, it was apparent that 
any notice regarding them should be sent to Stone and 
Fairfax, and although Stone and Fairfax’s office was 
but a short distance from the banking house of the de- 

;!"if 1 ’ t C ° U d , b ° reached h - v telephone, and could be 
, k< ‘ d , to ln about three minutes, the defendant did 
not seek any information about these long overdue 
notes from Stone and Fairfax, “did not ask anything 
.about the name Rachel E. Trimble, written on the note;, 
or about Stone and Fairfax, or what Lewis Johnson 
and Company were doing with the notes.” (R. n is 1 
lie defendant’s cashier knew that customarily’the or¬ 
dinary papers, such as deed of trust, title certificate, 
etc went with real estate notes, yet the defendant did 
not receive them when these notes were taken, and the 
defendant “made no investigation to see if the trust 

v»w/“,E':“?a) 0r '"° proper,y appr “ is ' <1 ’ ” r i,s 

tl,!n th i eaft r 00n of Octobor 27 ’ 1914 > the cashier of 
hhstrict National Bank again went to Lewis John¬ 
son and Company’s office, informed Mr. Henry that 
^ wwhic t0 tale c „ ro ot , he 

™’ W ' H :! d be granted, and received collateral for 
that loan , among which were the five Washington 

thpr/'f° j n °*^ S ' Tb ' S was one °t several visits that 
he defendant s cashier made to the office of the broker¬ 
age firm on this date. 

The next day, October 28, 1914, Henry signed two 
notes, made payable to the District National Bank in 
an aggregate of $16,000, and the Bank took the alleged 

£« MO • rfr L r s *“> Company with 

f ,0 0 ;. and at fhe cI °se of business that day, there 
was still an overdraft of the Lewis Johnson and Com- 

pany account with the defendant bank of more than 


i 
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On November 16,1914, Lewis Johnson and Company 
were declared bankrupt. Plaintiff's son found that the 
five $1,000 notes, which he had put in the custody of 
that firm, had been in some way disposed of, and, upon 

inquiry, learned that they were held and claimed by 
the defendant bank. 

As the five notes were valuable to plaintiff for the 

purpose of obtaining the release of the trust by which 

the property of herself and her sister is encumbered, 

this suit, to recover possession of the notes, was 
brought. 

The question of fact whether or not the notes 
were simply placed in the custody of Lewis Johnson 
and Company for the limited purposes which the plain¬ 
tiff and her son testified to, or whether Lewis Johnson 
and Company had any title thereto, was submitted by 
the Court to the jury and determined by the latter in 
plaintiff’s favor. A verdict for plaintiff having been 
rendered, judgment in her favor for the recovery from 
the defendant of possession of these notes was entered. 
From that judgment, this appeal has been prosecuted. 

ARGUMENT. 

It would be perfectly useless to make a detailed ex¬ 
amination of the, in most instances, well settled and 
undisputed legal propositions presented by the authori¬ 
ties cited in the defendant’s brief. The basis of all of 
the defendant’s contentions is a false premise, sup¬ 
ported by cases which justify the premise, but have no 
application to the real facts at bar. 

All of the contentions of the defendant come to these • 
There is no difference between a note after maturity 
and before maturity; that when a note on its face shows 
that it is long overdue, that does not constitute notice 


to a taker of any defect in his transferror’s title; that 
one who receives overdue paper, with express knowl¬ 
edge that it is long overdue, from a transferror who 
has absolutely no title to it, obtains thereby a good and 
indefeasible title; that the payment of interest on an 
overdue note, in and of itself, operates to extend the 
time of payment of the note and makes it a demand 
note alive for a reasonable time after interest is paid; 
that between maker and payee, there is no defense 
against the validity of a note, even after it has been 
fully paid. To state these propositions is to answer 
them. Taken singly, or as a whole, they present the 
clearest sort of an illustration of the reductio ad ab- 
surdum. 

The contention of the defendant that payment of in¬ 
terest on a note after maturity operates as an exten¬ 
sion of the note is overcome by the express decisions 
of this Court to the contrary: Clark v. Read, 12 App. 
D. C. 343, /. c. 353; Walker v. Title Insurance Company, 
19 App. D. C. 575, l. c. 587; to the same effect is Union- 
town Bank vs. Mackey , 140 U. S. 220, where the Su¬ 
preme Court held that no agreement to extend the time 
of payment could be inferred from the fact of payment 
of interest on a past-due note. And the rule is ele¬ 
mental : 

“Indorsements upon a note payable on a certain 
day, showing merely that interest has been paid 
annually on the note for several years since its 
maturity, are no proof that an extension has been 
agreed upon.” 7 Cyc. 890. 

The contention of the defendant that the transferee 
of an overdue note is a “holder in due course” is dis¬ 
posed of by the express provisions of the statute to the 
contrary. Code D. C., Section 1356, defining a “holder 
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in due course” as one who, inter alia, “became the 
holder of it before it was overdue.” 

If the law could be strained to uphold the views of 
counsel for the defendant bank in this case, then it 
could only be on the assumption that there is no longer 
any distinction between a promissory note before ma¬ 
turity and a promissory note after maturity, and no 
distinction between the rights of a holder of a promis¬ 
sory note which came into his possession for value and 
without notice of infirmities, before maturity, and the 
rights of one who received possession of a promissory 
note by the very face of which he was expressly in¬ 
formed that it was long overdue. But the law does not 
permit that this cardinal distinction, based upon the 
overdue or underdue character of a promissory note, 
be disregarded or lost sight of. It is the settled law 
of this jurisdiction that a transferee of a promissory 
note after maturity takes no better title than his trans¬ 
ferror; and if, as in the instant case, the transferror 
had no title whatever, then the transferee, the de¬ 
fendant bank, obtained no title whatever. Foley v. 
Smith, 6 Wall. 492; Combs v. Hodge, 21 How. 397, l. c. 
405-406; Texas v. White, 7 Wall. 700, 1 c. 734, 735; 
V ermilye v. Adams Express Company, 21 Wall. 139, l. c. 
145-146; Morgan v. United States, 113 U. S. 476, 1. c. 
491; Paine v. Central Vermont R. R. Co., 14 Fed. 269, 
affirmed, 118 U. S. 162; Daniel on Negotiable Instru¬ 
ments, 5th ed. Vol. 1, Sec. 724a, 725a, 782; Tiedeman 
on Commercial Paper, Section 295. 

While the question of the taking of an overdue note 
was not involved in the case of Howell v. Commercial 
National Rank, 40 App. D. C. 370, 376, this Court there 
pointed out what constituted a holder in due course of 
a promissory note, saying: 
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Sue. 1350 oi the Code declares a holder in due 
course to be one who has taken an instrument that 
f c " m P le fe and regular upon its face before ma- 
tunty without notice of previous dishonor, in 
good faith and for value, and without notice of 
an> infirmity m the instrument or defect in the 
titfe of the person negotiating it. The note in suit 
was complete and regular upon its face, was ac¬ 
quired by the plaintiff before it was overdue, and 

,°' l ! . v a , " e ,' ‘ ' ■ note had been in- 

dorsed m blank and was, therefore, negotiated bv 
delivery. It was presented by Halstead long bc- 
foic maturity, and we see no reason for indul^in^ 
a presumption that it had been paid.” 


It is insisted in defendant’s brief that the fact that 
a note is overdue does not destroy its negotiability. 
Conceding this, the statute expressly provides that a 
holder in due course must have taken before maturity 
(Code D. C ., Sec. 1356), and that, in the hands of any 
holder other than a holder in due course, a negotiable 
instrument is subject to the same defenses as if it were 
Don-negotiable (Code D. C., Sec. 1362). 

I.et us briefly make some pertinent quotations from 
some of the controlling cases above cited: 

In Foley v. Smith, supra, (a case which the defend¬ 
ant’s brief intimates this Court should not follow, be¬ 
cause some State courts have attempted to distinguish 
it), the Supreme Court of the United States laid down 
a doctrine which disposes absolutely of the case at bar. 
There, a Mrs. Smith placed a note for $15,000.00, of 
which she was the owner, in bank for collection, having 
indorsed the same in blank. The note was not paid at 
maturity, and alter maturity the bank indorsed the 
note in blank to its agent, who sold it for full value to 
Foley. It was contended on behalf of Foley that Mrs. 
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Smith, by her own act, had enabled the bank to act as 
owner of the note, without disclosing the fact that it 
was simply an agent for collection, and that therefore, 
upon the principle that of two innocent parties the one 
whose action permitted the perpetration of the wrong 
should suffer, Foley should be protected against the 
claim of Mrs. Smith, but the Supreme Court rejected 
the contention, and in the opinion, by Mr. Justice 
Miller, said (p. 493): 

“The rule of law, that he who takes a note over¬ 
due and dishonored, takes it encumbered with all 
the equities between the prior parties to it, is the 
law of Louisiana as well as of those States which 
have adopted the common law. . . . 

“Under this rule the purchaser from the Bank 
of Kentucky could get no better title than the bank 
had when it sold. It is conceded that it had no title 
whatever. The appellants purchased of Mc- 
Kniglit, as agent of the Bank of Kentucky, and as 
the note was not the property of McKnight, or 
of the bank which he represented, appellants 
must show some authority for the sale from 
the real owner, or the sale is invalid. Such 
authority is claimed in argument to result from 
the possession of the note by McKnight. But if 
mere possession by the person who professes to 
transfer a note were sufficient authority, there 
would be no difference, as regards its negotiability, 
in a note before its maturity and after its pro¬ 
test.’’ 

In Morgan v. United States, supra, the Court said 
that it is settled that the purchaser of a negotiable in¬ 
strument “before due” without notice and in good 
faith, “is unaffected by want of title in the seller,” but 
that “these rules have never been applied to matured 
obligations. Purchasers of notes or bonds past due 
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take nothing but the actual right and title of the 
vendors.” (113 U. S., 1 . c. 491.) 

We might cite and quote authorities on this line al¬ 
most without number. The result of all, as stated by 
Daniel on Negotiable Instruments, third edition, Sec. 
72 and 74, et. seq., is that the purchaser of an overdue 
note has no better title, legal or equitable, than his 
transferror had, and the note is subject in his hands to 
tile same infirmities of title as against the true owner 
that it was subject to in the hands of his transferror. 
Again: “The transferee of negotiable paper to whom 
it is transferred after maturity acquires nothing but 
th(‘ actual right and title of the transferrer;” Daniel 

on Negotiable Instruments, fifth edition, Vo] 1 Sec 
724a. ’ * 

In the instant case, the jury found, and the un¬ 
disputed fact is, that Lewis Johnson & Company, the 
defendant’s transferror, had absolutely no title what¬ 
ever. The defendant, Lewis Johnson & Company’s 
transferee, acquired nothing but the actual title of 
Lewis Johnson & Company, which is but a round-about 

"ay ot saying that the defendant acquired precisely 
and absolutely nothing. 


Much is said in defendant’s brief here about the 
claim that the defendant bank is not affected by any¬ 
thing other than the equities or defenses which pre¬ 
vailed as between the maker and the payee of the five 
notes in question. It is a strange contention that at¬ 
tempts to claim that in this case there was not an abso¬ 
lute extinguishment of any claim as against the maker 
or as in favor of the payee. The notes were paid. Paid 
in full. Paid at maturity. It is immaterial that they 
were not paid by Washington T. Nailor: they were 
paid by one of his heirs on behalf of both of his heirs 
the persons whose property was liable. But regardless 



of who paid them, even if the payor was a mere volun¬ 
teer, by the payment of principal and interest in full 
on the day of maturity, the notes and the obligation 
which they represented were entirely extinguished. 
The explicit and undisputed evidence in this case is 
that the notes were paid, and not bought. Had there 
been no affirmative evidence on the subject, the well- 
established rule of law that “when a note is presented 
for payment at maturity by the owner thereof, and 
the amount due thereon is received, the transaction will 
not be regarded as a sale,” but “be regarded as a pay¬ 
ment of the note,” is all-sufficient in this case. (Ferree 
v. New York Security & Trust Co., 74 Fed. 769, l. c. 
773.) 

An attempt is made in the defendant’s brief to place 
great reliance on the fact that on cross-examination the 
plaintiff said that she intended to reissue the notes, and 
that she had agreed with her sister that the latter could 
pay the notes when convenient. These expressions of 
a lay witness on cross-examination can not change the 
legal status resulting from the actual facts. It is ab¬ 
surd to argue that Mrs. Clark was obligated after July 
12, 1910, to pay the notes. Who could have sued Mrs. 
Clark on these notes; what obligation could have been 
enforced against her “to pay the notes?” There 
neither was nor could have been a reissuance of these 
notes by Mrs. Trimble, as they had ceased to be nego¬ 
tiable when they were discharged by payment. This 
is the statutory law: Sec. 1351, Code, D. C. The de¬ 
fendant says in its brief that Mrs. Trimble was not 
the maker of the notes, or obligated thereon, and then 
strenuously argues in another part of the same brief 
that Mrs. Clark was by some process unexplained ‘ ‘ ob¬ 
ligated to pay the notes.” We had thought that it was 
too well settled to require argument or citation of 


statute or authority that a promissory note is, and 
must be, a written instrument; that no party is bound 
thereon or obligated thereby who is not either a maker 
or indorser in writing on the paper. The learned 
counsel lor the defendant bank seem to have over¬ 
looked these indisputable propositions. 

EVIDENCE OE BAD FAITH IN THE TAKING OF 

THE NOTES. 

It is unnecessary to discuss this phase of the ques¬ 
tion, as the case did not turn on any consideration of 
the plaintiff’s claim that the notes were not taken in 
the ordinary course of business or in good faith. This 
was entirely eliminated, and the case submitted to the 
jury simply on the question whether or not Lewis John¬ 
son & Company had any title to transfer, or whether 
the ti uth was that the papers we re placed in that firm’s 
custody lor the limited purposes claimed by the plain¬ 
tiff. We are therefore spared the disagreeable duty 
oi commenting on the shocking situation presented by 
the character of the transactions which resulted in the 
taking bj the delendant bank ot these notes together 
with other papers which had apparently been en- 
tiusted to the keeping ol Lewis Johnson & Company 
b\ unt 011 unate patrons. The Lnited States Supreme 
Court has said, in a very recent case, that the entirely 
unusual course of a cashier of a national bank in 
leaving his bank to get additional security is, in and of 
itself, sufficient evidence of bad faith, and found as a 
matter ot law that the bank knew' ot the impending 
bankruptcy of the person from whom it demanded and 
accepted additional security. (Mechanics Bank v. 
Ernst, 2hl L T . S. 60, 67.) That the District National 
Bank knew' that Lewis Johnson & Company were insol¬ 
vent and in desperate financial straits, and indeed that 
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the District National Bank was in a deplorable condi¬ 
tion with respect to its dealings with Lewis Johnson & 
Company, its cashing repeatedly of worthless drafts, 
and its carrying for more than a month a continuous 
and ever increasing overdrawn account, is such palpable 
evidence of bad faith as to make incomprehensible the 
contention that the Court erred in admitting the evi¬ 
dence and untenable the claim that the transaction dis¬ 
closed was simply one in the ordinary course of busi¬ 
ness. 

THE REMEDY. 

No question is made in the case at bar that the 
remedy sought by the plaintiff, namely replevin, was 
not appropriate. We will not therefore burden the 
Court with a discussion of this question. If Mrs. 
Trimble was entitled to the possession of the papers, 
of course the remedy was appropriate. That such is 
the proper remedy is settled by Mayet v. Columbia 
Savings Bank, 86 Mo. App. 108, Hide & Leather Na¬ 
tional Bank v. Alexander, 184 Ill. 416, 56 N. E. 809, 
Greenwell v. Hay don, 78 Ky. 333, 39 Am. Rep. 234, 
Atlantic De Laine Co. v. Tredick Stokes & Co., 5 R. I. 
171, Miller v. Bingham, et al., 29 Vt. 82. 

THE PRAYERS OF THE DEFENDANT. 

As the plaintiff was entitled to a directed verdict, or 
as, at all events, if the facts submitted by the Court to 
the jury were found in favor of the plaintiff, as they 
were, plaintiff was clearly entitled to the verdict, there 
was no error in refusing the voluminous series of 
prayers for special instructions offered by the defend¬ 
ant However, an examination of these prayers will 
show that they proceed on the false premises hereto¬ 
fore refuted, and either overlooked the fact that the 
notes were on their face overdue and therefore con- 



veyed express notice to the defendant bank to beware 
and to inquire respecting its transferror’s title, or take 
it at its own risk from that transferror, or overlooked 
entirely the equally potent fact that the notes had been 
paid m full at maturity. 

CONCLUSION. 

There is one case that is contrary to the doctrine of 
the United States Supreme Court which we might, 
b\ an attempt at strained construction, distinguish 
from the case at bar, but which fairly considered it 
may be frankly conceded presents a doctrine contrary 
to our contentions, and that is the case of Eversole v. 
MauU, 50 Md. 95, which case can not be reconciled with 
Foley v. Smith, 6 Wall. 492. It is respectfully sub¬ 
mitted that the doctrine of Eversole v. MauU is un¬ 
sound and indefensible and that in any event the de¬ 
cision of the Supreme Court of the United States in 
Foley v. Smith is controlling. If there were no cases 
in the books contrary to Eversole v. Maull, we should 
not hesitate to submit that this Court should reject that 
decision as an authority. Baldly, the case presents this 
state of affairs: After maturity a holder of a note 
placed it in the hands of her attorney to enforce collec¬ 
tion ; the attorney in violation of his trust transferred 
the note for value. The purchaser took the note at a 
time when, by its terms, he was advised it was overdue. 
The court upheld the claim of the dishonest attorney’s 
transferee as against that of the client who owned the 
note and who had placed it in the hands of her counsel 
after maturity for the limited purpose stated. It is 
not believed that Eversole v. Maull has been or will 
be received as persuasive authority anywhere in this 
country. It is expressly repudiated in Hide <£ Leather 
National Bank v. Alexander, 184 Ill. 416. In this case 
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of Hide & Leather National Bank v. Alexander , the 
Supreme Court of Illinois substantially overruled the 
previous decision of the same Court in Y. M. C . A. 
Gym. Co. v. Rockford National Bank, 179 Ill. 599, in 
which case the Illinois Court allowed itself to be led 
into an erroneous dictum by Ever sole v. Maull. A care¬ 
ful examination of all the cases which serve to throw 
any doubt upon the questions involved in the instant 
case show that in nearly every instance the fraudulent 
transferror had legal title. It is hardly necessary to 
say that National Safe Deposit, Savings, & Trust Co. v. 
Ilihhs, 32 App. D. C. 459, 229 U. S. 391, is not at all in 
point. There the stock transferred was not overdue. 
Unlike a promissory note made payable on an expressly 
stipulated date, there was nothing on the stock to put 
the purchaser on notice and to require him to ascertain 
why the paper was attempted to be negotiated long 
after its maturity. Here, by the settled rule of law, 
the past-due character of the five $1,000.00 promissory 
notes described in the record was as effectual notice to 
the defendant bank of the defective character of Lewis 
Johnson & Company’s title as if the notes had had 
plainly stamped in carmine ink on their face a warning 
that Lewis Johnson & Company did not own them, was 
without right to dispose of them, and that no person or 
institution could take title from that firm. 

That the trial below was without error, and the ver¬ 
dict and judgment consistent with law and consonant 
with justice, requiring an affirmance here, is 

Respectfully submitted, 

Frank J. Hogan, 

Wm. H. Donovan, 
Julius I. Peyser, 
Attorneys for Appellee. 

Washington, D. C., October 30, 1916. 
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OCTOBER TERM. 1916. 


No. 3006. 


DISTRICT NATIONAL BANK, a Corporation, 

Appellant, 


vs. 

RACHEL E. TRIMBLE. 


REPLY BRIEF ON BEHALF OF APPELLANT. 


Certain propositions in appellee’s brief require comment 
and appellant desires to cite additional authorities on the 
main proposition involved. 


On the Question of Overdue Paper. 

Tpon the main proposition counsel for appellee content 
themselves with their proposition that (Brief, p. 11) : “It 
is the settled law of this jurisdiction that a transferee of a 
lx 
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promissory note after maturity takes no better title than his 
transferror,” and cite cases which, it is submitted, do not 
govern the case at bar. 

Undoubtedly a number of cases may be found in which 
language similar to that found in appellee s brief is used, 
some of which they have cited, but careful reading of such 
cases will show that generally it is used in connection with 
defenses interposed by the maker of negotiable paper. The 
correct rule believed to be applicable to the instant case is 
well stated by Mr. Justice Swayne, as follows: 

‘‘The transferee of overdue negotiable paper takes 
it liable to all the equities to which it was subject in 
the hands of the payee, * * * but the protection 

of this principle is (‘implied to the maker or obligor. 
It does not apply as between successive takers. Actual 
notice is necessary to affect them. There is no ad¬ 
verse presumption.” 

Bank vs. Texas, 20 Wall., 72. 

The cases cited by counsel for appellee in support of their 
proposition are: 

Foley vs. Smith, which we have endeavored to show in 
our brief is not controlling. As said by so many authori¬ 
ties, the trust in that case was created before the maturity 
of the note, whereas in the instant case the trust created was 
after the maturity of the notes. 

Tn our brief we called attention to the fact that the en¬ 
dorsement in that case was limited. Tn the language of the 
court, it “professes to assign the note * * * with all 

rights, remedies and mortgages to which the said Bank of 
Kentucky is or may be entitled as holder of said note, but 
without warranty on the part of said bank, except as to the 
existence of the debt represented by said notes.” Tiedeman 
on Commercial Paper, sec. 205, says: 

“The declaration that the payee assigns or transfers 
all his right, title and interest in the paper would seem 
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In the case at bar a stranger to the note is attempting to 
assert equities. Well-considered authorities, including those 
in the foot-note mentioned, have stated the rule and its lim¬ 
itations as follows: 

In Rockford National Rank vs. Y. M. C. A. Gym¬ 
nasium 0<>. the court in 78 Ill. App. Court. 180 (affirmed 
in 179 Ill. and cited in our brief) says: 

‘ We also hold that the rule that the taker of past- 
due commercial paper takes subject to all equities or 
to all equitable and legal defenses, means defenses 
and equities which the maker has against the note, 
and has no reference to any equities of intermediate 
endorsers and endorsers of u'hich the endorsee after 
maturity has no actual notice. In 2 Randolph, on 
Commercial Paper, sec. 675, that author states the 
rule to be that commercial paper transferred when 
overdue is not subject to equities existing between the 
maker and parties other than the payee, or between the 
intermediate parties. ‘Such a transfer by one who is 
not an original party to the bill or note is no notice 
of fraud in his possession of the instrument.’ * * * 

“ ‘In general, unknown equities in favor of third 
persons constitute no valid defense even against a 
purchaser after maturity. The equities to which 
such paper is subject are those which arise out of the 
instrument itself.' 

“Tiedeman on Commercial Paper, sec. 295, says 
that the endorsee of overdue paper ‘cannot be pre¬ 
vented from recovering on the instrument on ac¬ 
count of equities arising between remote endorsers 
and endorsees. Tie is only subject to those equities 
which arise between the original parties and between 
himself and his immediate endorser. * * * Story 

on Promissory Notes, sec. 178.’ * * * Thus 

Tiedeman on Commercial Paper, sec. 295, says: ‘He 
who receives paper after it has fallen due gets no bet¬ 
ter title than his transferror had and cannot claim 
exemption from equitable defenses which could be 
set up against his endorser.’ Yet when the whole 
section is examined it will he found the author is re¬ 
ferring to the relative rights of the endorsee after due 
and the maker and means that such endorsee gets no 
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better title aqainst the maker than his transferror 
had and cannot resist the equitable defenses the 
maker , if sued, could have set up against the one who 
transferred it after maturity.” 

Counsel for appellee states that “the Supreme Court of 
Illinois substantially overruled” this last quoted case in 
Hank vs. Alexander, 184 Ill., 4IB, whereas, in fact, not only 
has the case not been overruled, hut on the contrary has 
been approved and followed. In the last paragraph of the 
case in 184 Ill., referring to the case we rely on, we find: 

The decision in that case is not upon any ques¬ 
tion involved in this case.” 

It would seem that counsel for appellee does not read con¬ 
cluding paragraphs; also that they do not extend their in- 
\ estigation to ascertain whether or not a case has lx?en over¬ 
ruled or approved; for fifteen years later, in 1014. the appel¬ 
late court of Illinois, in JrsTioH vs. Stonecipher, 188 Ill. 
App.. 8/0, in terms.approved and followed the decision which 

appellee erroneously states had been “substantially over¬ 
ruled.” 

In that case it appeared that Justice left with Stonecipher, 
a banker, for collection and safekeeping, nine promissory 
n °tes. some of which were secured by real-estate mortgages: 
that Stonecipher, without authority, negotiated them after 
they had matured, as collateral security for his own indebted¬ 
ness The endorsee took them in regular course of business, 
in good faith and without knowledge of any claim by Jus¬ 
tice. The court said: 

“If appellant transferred by endorsement the legal 
title to these notes and by delivery of the possession 
of same to Stonecipher. where in the evidence is there 
anything showing that the title of Stonecipher was 
defective? * * * The fact that three of the 

notes on the dates of endorsement by Justice to 
Stonecipher were past due does not affect the \alidity 
of the endorsement nor make the title to the paper 
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defective. A nerson t*iki 11 u past- due paper is charge¬ 
able with notice of all the equities existing between 
the original parties to the paper, makers and payees, 
hut he is not charged uith the equities of third per¬ 
sons.. Y. M. C. A. Gymnasium Co. vs. Rockford 
X at ion a l Rank , 170 Ill., 509; Schultz vs. Sroelowitz, 
191 Ill., 249.” 

The court further said that appellant by the endorsement 
and delivery of the notes voluntarily put the power in the 
hands of his trusted friend to dispose of them as he 
saw fit: that he could not now l>e heard to say to the injury 
of an innocent holder that his own friend and trustee had 
perpetrated a fraud upon him; and that the party to suffer 
by such a transaction is the party who puts the wheels in 
motion and makes such an end possible. This case was af¬ 
firmed by the Supreme Court of Illinois and is reported in 
267 Ill., 448, the syllabus, being: 

‘‘A promissory note endorsed in blank passes by 
delivery, and its negotiability does not cease at ma¬ 
turity and the note can still be negotiated by endorse¬ 
ment.” 

“The mere fact that a promissory note endorsed in 
blank by the payee is overdue at the time the holder 
receives money thereon from a bank does not charge 
the bank with notice that the note is held for a special 
purpose or that there is any defect in the title (I. M. 
C. .1. Gymnasium Co. vs. Rockford Xational Rank, 
179 111., 599. followed). (Hide and Leather Rank, 
vs. 'Alexander. 184 Id., 416. and Merchants Loan Co. 
vs. Welter, 205 Id., 647, distinguished.) 

“Section 59 of the Negotiable Instruments Act 
does not mean that when the title of the holder of a 
note endorsed in blank which has been accepted by 
a bank as collateral security is shown to be defective 
the bank must prove that it accepted the note before 
it was overdue, but means that the bank must prove 
that at the time the note was negotiated to it it had 
no notice of any infirmity in the instrument or de¬ 
fect in the title of the person negotiating it.” 
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In Crosby vs. Tanner. 40 Iowa, 136, and cited in foot¬ 
note in Tiedenian on Commercial Paper, sec. 295, it was 
held : 

s . vl - 4< 1 assignee of a promissory note secured 
>y mortgage, taken after maturity, takes it exempt 
from any equities residing in a third narty to which 
it might he subject in the hands of the assignor.” 


In that ease the holder of the note agreed to cancel the 
mortgage securing the note. He did not do so, but after the 
maturity of the note transferred it to one Baker, who in 
turn transferred it to plaintiffs, neither of whom had notice 
of the agreement to cancel. It was contended that as the 
note was transferred after maturity it was subject in the 
hands of plaintiff to the equity in favor of the defendant 
arising from the agreement to cancel. The court said: 


Mel hop now claims that as the note and mortgage 
were transferred after maturity, it is subject, in the 
hands of plaintiff, to the equity in his favor arising 
from the agreement stated, the position is based 
upon the familiar doctrine that the transfer of a 
negotiable instrument, after maturity, is governed by 
the rules applicable to the assignment of a chose in 
action, \\ Inch divests no equity affecting it while in the 
hands of the assignor. But the rule is not applicable 
to the case before us, for the reason that the equities, 
which survive the assignment, are those which are 
between the parties to the instrument, and not those 
between the assignor and one not a party. The doc¬ 
trine and the exception are so well stated bv Chan¬ 
cellor Kent in Murray vs. Syburn, 2 John Ch., 441, 
that we can best present them by quoting his lan¬ 
guage. It may be premised that in the case from 
which the quotation is made, a cestui que trust sued 
to recover the proceeds of certain property sold by 
the trustee, which had been secured by bond and 
mortgage, by an action against the purchaser; the 
securities had been assigned and the holder was a 
party to the action. 

“The eminent Chancellor said: Tt is a general and 
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well-set tied principle, that the assignee of a chose in 
action takes it subject to the same equity it was sub¬ 
ject to in the hands of the assignor (2 Yern., 691, 
764; 1 P. Wrus., 496; 1 Yes., 123; 4 Yesev Jun., 
121), but this rule is generally understood to mean 
the equity residing in the original obligor, or debtor, 
and not an equity residing in some third person 
against the assignor. He takes it subject to all the 
equity of the obligor, say the judges in the very 
elaborately argued case of Morton vs. Hose (2 Wash. 
Hep., 233, 254), on this very point touching the right 
of the assignee of a bond. The assignee can always 
go to the debtor, and ascertain what claims he may 
have against the bond, or other chose in action, which 
he is about purchasing from the obligee; but he may 
not le able with the utmost diligence, to ascertain 
the latent equity of some third person against the 
obligee. lie has not any object to which he can 
direct his inquiries; and for this reason the claim of 
the assignee, without notice, to a chose in action was 
preferred in the late case of Hedfearn vs. Ferrier (1 
Dow Rep., 50) to that of a third party, setting up a 
secret equity against the assignor. Lord Eldon 
observed in that case that if it was not to be so, no 
assignment could ever he taken with safety. 1 am 
not aware that this decision was the introduction of 
any new principle, in the case of actual bona fide pur¬ 
chases of assignments by contract; though Lord 
Tlnirlow said in one case (1 Yesev .Tun., 249), that 
the purchaser of a chose in action must abide by the 
case of the person from whom he buys; but he spoke 
this on a question between the assignee and the 
debtor.” 

Tn Hill vs. Shields, 81 X. 0.. 250. the court said: 

“From the case of appeal sent up to this court, the 
case is that defendant was payee in a promissory note 
executed to him by Edward Anderson, pavable at 
twelve months for a large sum of money, and secured 
by a mortgage on property, and on the 23d day of 
January, 1875, after its dishonor, transferred the 
same by a blank endorsement thereon to the Mer¬ 
cantile Rank of Norfolk which carried with it the 
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mortgage as an incident, and the bank afterwards 
transferred the same to the present plaintiff, by de- 
livery, for full value. After receiving several pay¬ 
ments on the note and realizing all the proceeds of 
the property conveyed in the mortgage, there still re¬ 
mained a balance unpaid on the note, and for that 
this action was brought.” 

Defendant tendered the following issues in the lower 
court: 

1. Did defendant and the bank, when the former en¬ 
dorsed the note in blank, agree that defendant was not to be 
held responsible on his endorsement? 

2. Did any consideration pass from the bank to defend¬ 
ant for his endorsement? 

The lower court decided that the decision of these issues, 
even if favorable to the defendant, would still leave him 
liable, and from that decision this appeal is taken. 

‘‘The Court: The question presented by the appeal 
for our determination is, does the plaintiff, a remote 
endorsee of defendant’s note put into circulation past 
due. hold the same subject to the special agreement 
of defendant with the Mercantile Bank, his imme¬ 
diate indorsee, not to hold him responsible on his 
endorsement, the plaintiff being a purchaser for full 
value, and without notice of the alleged special agree¬ 
ment. 

“We concur in the opinion of his honor that the 
plaintiff held the legal title to the note, unaffected 
by the special agreement between the defendant and 
the bank, supposing such agreement to have been 
made. * * * 

“If acquired before due the holder takes the title 
clear of all objections. But if after, he is put on in¬ 
quiry, and is held to take subject to all equities 
and legal defenses of the maker at the date of the 
transfer, or before notice thereof against the payee 
under the English law, but against the payee and all 
2x 
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intermediate holders under our Code as decided in the 
case of Harris vs. Harwell. 05 X. C., 584. 

‘‘This liability of the holder of overdue paper to 
equities and legal exceptions extends only to those 
that the maker has , as explained above; but does not 
apply as between the holder and others taking before 
him by endorsement, except between the holder and 
his immediate endorser. There is no adverse pre¬ 
sumption from the paper being in dishonor as be¬ 
tween successive endorsers, as there is between the 
holder and the maker. Each endorser, including the 
payee, down the line, has and passes the legal title, 
and his endorsement in legal import is a contract 
with his endorsee and all subsequent holders by en¬ 
dorsement, that the maker will pay the note. * * * 
Parker vs. Stallings. Phil., 590; National Bank of 
Washington vs. Texas, 20 Wall., 89, Swaynes’ opin¬ 
ion. 

“Here the defendant put the paper overdue afloat 
with his name merely written on the hack, and that in 
legal effect passed the title to the Mercantile Bank 
and gave it the unqualified power of disposing of 
the same and imported a promise to the bank and not 
only to it hut to the plaintiff a subsequent endorser, 
that the maker would pay the note and if he did not 
that he, the defendant, would.” * * * 

“The defendant having by this act put it into the 
power of his immediate endorsee to circulate the 
paper to the plaintiff upon the faith of an absolute 
responsibility on his part as imported hv his endorse¬ 
ment, ought not to be allowed, in our opinion, by 
parol to vary the legal effect of his endorsement as 
against this plaintiff. To this extent the principle 
decided in Parker vs. Stallings, supra, goes. There 
the payee endorsed to his attorney for collection 
merely, but not so expressed in the terms of the en¬ 
dorsement, and the attorney endorsed to a stranger 
for value and without notice of the special purpose 
of the endorsement, and the endorser sought to escape 
liability to the holder bv proof of the circumstances 
of the endorsement, and the court, in the course of 
their opinion, say the payee ‘who puts a note in cir¬ 
culation ought no more to be protected from the 








claim of a subsequent bona fide purchaser for value, 
than would be the endorser of a bill of exchange not 
yet due as against an innocent holder for value? And 

e . further say, promissory notes overdue being by 
law assignable, ‘the unchecked circulation of them 
must be upheld by the same principles are are ap¬ 
plied to bills of exchange.” 

“It seems to 11 s, therefore, that the defendant, hav¬ 
ing endorsed the note in blank and thereby put it 
into the power of his endorsee to impose on the plain¬ 
tiff bv relying on the legal import of the endorsement 
ought not to be allowed as against the plaintiff, a 
purchaser for value and without notice, to make proof 
of the alleged special agreement, and in that aspect 
of the ease it was immaterial to have any response by 
the jury to the issues tendered by the defendant.” 

In Net 1 toff vs*. O’Reilly. 03 Mo., 104, the svllabus is: 

“1. Transfer of Note. Apparent Owner.—Where 
the true owner of a negotiable note overdue, or of a 
non-negotiable note,, clothes another with the usual 
evidence of ownership or with full power of disposi¬ 
tion. and third persons are thereby led into dealing 
with such apparent owner and receive a transfer of 
the same, they will be protected. Lee vs. Turner, 89 
Mo.. 480.” Affirmed. 

“2. Where one of two innocent persons must suffer 
for the wrongful act of another he must suffer who 
placed the party doing the wrong in a position to do 
it.” 

Tn that case Margaret Dwyer died owning a note dated 
December 15, 1871. payable one year after date. Tt came 
into the hands of her administrator, who, in December, 
1874. sold it to O’Reilly, who had no knowledge of it other 
than was imparted by the note and its endorsements. Neu- 
hoff was subsequently appointed administrator in the place 
of Dwyer, removed, and demanded the proceeds of the note 
from O’Reilly. The court said: 

“It is shown by the agreed statement that the de¬ 
fendant was a bona fide purchaser of the note in 
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question, having paid a full consideration therefor, 
and that he had no other knowledge of the note than 
was imparted to him bv the face thereof and the en- 
dorsements thereon, and that at the time he pur¬ 
chased from John Dwver it had upon it the endorse¬ 
ment of Mrs. Dwyer in blank. There is nothing to 
show that at the time plaintiff bought he either had 
knowledge of the death of Mrs. Dwyer or that it came 
to the hands of John Dwver after her death, or 
that he held it as her administrator, or that he did 
not hold it as his own. On the contrary, John Dwyer 
was the apparent owner and clothed with the power 
of disposition in virtue of Mrs. Dwyer’s endorsement. 
And in such case it is said, in Tnternatl. Rank vs. 
(Jerman Rank. 71 Mo.. 10."). that ‘a bona fide pur¬ 
chaser for value of a non-negotiable chose in action 
from one upon whom the owner has by assignment 
conferred the apparent absolute ownership when the 
purchase is made upon the faith of such apparent 
ownership.* obtains a valid title against the real 
owner, who is estopped from claiming title thereto.” 

Tn Lee vs. Turner. 89 Mo.. ISO. the same doctrine is an¬ 
nounced and there it is said: 

“If the true owner of a negotiable note, overdue, 
or of a non-negotiable note, clothes another with the 
usual evidences of ownership, or with full power of 
disposition, and third persons .are led into dealing 
with such apparent owner, they will he protected in 
their dealings. * * * Their rights in such cases 

do not depend upon the actual title or authority of 
the party with whom they deal directly, but are de¬ 
rived from the act of the real owner which precludes 
him from disputing as against them the existence of 
the title or power, which, through negligence or mis¬ 
taken confidence, he caused or allowed to be vested in 
the party making the conveyance.” * * * 

Tn Kelly vs. Staed. 180 Mo.. 480. the syllabus is: 

“Where a negotiable note is transferred after it 
becomes due. the assignee takes it subject to all 




equities and defenses as between the maker and 
payee; it is. however, in such case, subject only to 
such equities and defenses in the hands of the en¬ 
dorsee as are connected with the note itself, and not 
to such as arise out of collateral transactions.” 

In this case one Florida conveyed land to Mrs. Welling¬ 
ton, who executed a note and secured same'by deed of trust 
on the land and then reconveved to Florida, who assumed 
payment of the note, which was merely accommodation 
paper. Subsequently Florida sold the note, which at ma¬ 
turity was duly protested for non-payment. Later Florida 
paid the note and then sold it to Spear, Florida and the 
trustee under the deed of trust endorsing an extension of 
the time of payment. Later Florida represented the note 
paid and induced the trustee to release the real estate and 
then sold the land to Mrs. Rranconier, an innocent party, 
who subsequently sold it to Mrs. Kelly. Later Spear, the 
holder of the note, called upon the trustee to sell the land 
under the trust, but the latter refused, and under the statute 
of Missouri the sheriff undertook to act in his stead. Tie was 
temporarily restrained at the instance of the innocent pur¬ 
chasers of the land. After hearing, the petition was dis¬ 
missed. with costs. 

Tt was contended that as Spear took the note after ma¬ 
turity, with notice of its dishonor, that he took it subject 
to the defenses that it was without consideration: that after 
its maturity it was paid by Florida, who had assumed to pay 
it and on whose land it was secured; and that the reissue 
of the note after maturity was without avail. The court said: 

“It. is a rule of universal application that where a 
negotiable note is transferred after it becomes due the 
' assignee takes it subject to all equities and defenses 
as between the maker and payee (citing authorities). 
But in such case it is only subject in the hands of 
the indorsee to such equities and defenses as are con¬ 
nected nith the note itself and not such as yrow out 
of transactions disconnected with ths note. * * * 


(Citing authorities.) * * * It follows that as 

between Mrs. Wellington and Spear she could avail 
-herself of any defense that she had against the note in 
the hands of Spear, that she had against it in the 
hands of Florida.” 

“But the suit is not against her. as to whom it is 
conceded that Spear acquired the paper subject to 
whatever equities in the paper she had the right to 
assert against it in the hands of Florida. But at the 
time Spear acquired the note from Florida the latter 
was the owner of it. having taken it up from the 
party to whom he had theretofore transfered it. Not¬ 
withstanding it was an accommodation note. Florida 
having taken it up he had the right to reissue it. so as 
to hind himself, and to transfer with it to those claim¬ 
ing under him any ownership of the property cov¬ 
ered by the lien securing the note. Where a nego¬ 
tiable note is transferred by the payee before or after 
maturity, and is taken up by him. it seems that he may 
reissue the paper and if after due it is equivalent to 
drawing a new hill at sight. ’1 Ihaniel on Neg. Inst. 
(4th Ed.), secs. 12SS-124*2. * * * 

-This rule does not apply where the hill or note 
has l>een paid by the acceptor or maker at or after 

maturity, for in that case it becomes extinguished. 

* * * 

“But in this case the note was not paid by Mrs. 
Wellington, and it makes no difference whether it 
could have been reissued as against her or not. Florida 
had the right to reissue it against himself, and its 
transfer by him to Spear carried with it as incident 
thereto the deed of trust given on real property of 
which he was then the owner in fee to secure the pay¬ 
ment which was prior in time and a valid and sub¬ 
sisting lien on the property at the time Mrs. Bran- 
eonier and Mrs. Kelly became the purchasers of it. 

“The payment of the note by Florida discharged 
Mrs. Wellington, and lie could not thereafter reissue 
it against her so as to put Spear in any better position 
than he himself occupied, hut that did not pre¬ 
vent him from reissuing the note against himself. 
While it is true that the payment of the note bv 
Florida, he being personally hound by contract with 
Mrs. Wellington to pay it, extinguished and satisfied 






the note, as to her, it was as to her only, and Florida 
iniu;ht thereafter do as he did do—reissue it against 
himself. Allen vs. Dermott, 80 Mo., 59. * * * 

urp’ - ... 


In 

held: 


The parties to this suit seem to have acted with the 
utmost good faith and fairness in all the transactions 
out of which this litigation has grown. It is a case 
in which one of two innocent parties must suffer be¬ 
cause of the wrong-doing of Florida, under whom they 
both claim, but our conclusion is that the law is in 
favor of the defendant, and in accordance therewith 
we aflirm the judgment.” 

Ihi’.KRMAx Hank vs. Fvermax, 52 Miss.. 500. it was 

Svl. *‘A purchaser of negotiable paper for value, 
without notice, will not he hound by any secret equity 
therein in favor of a third person not connected with 
the legal title to the paper. Where a trustee assigns 
.negotiable paper in violation of the trust, the bona lido, 
assignee will take it free from the trust, whether he 
bought il before or after maturity.” 


That case was cited and relied upon in Mohr vs. Byrne, 
TT> Cal., 87, the syllabus of which is: 


“Though a purchaser of a note after maturity takes 
with notice of any equities existing in favor of the 
maker against his assignor, yet he is not chargeable 
with any latent equity or interest in the note in favor 
of a third person against his assignor, of which he had 
no notice actual or constructive.” 

Probably the most recent publication which deals with this 
subject is 8 Corpus Juris, delivered November 1, 1916, which 
states the rule: 


“Transfer after Maturity. In General. The 
holder of a hill or note, in order to be a holder in 
due course, so as to acquire a better title than the 
transferor, must have acquired the instrument before 
its maturity. The rule is usually expressed by the 
statement that a purchaser after maturity takes the 




instrument subject to defenses, which means precisely 

the same as a statement that a holder is not a holder 

in due course, so as to be freed from equities, where be 

takes the instrument after maturity.” * * * 

•< 

This is the rule as generally stated and it means only what 
it says. According to the well-considered cases cited in this 
and our other brief it is to he applied to the defenses which 
the maker, and the maker alone , may interpose. This is 
recognized in that work, at page 479: 


“A purchaser after maturity takes subject to such 
defenses as payment or satisfaction prior to the trans¬ 
fer or notice thereof; fraud; illegality in the incep¬ 
tion of the instrument; the want or failure of the con¬ 
sideration given therefor, etc. Ho the maker may at¬ 
tack the title of the indorser, unless estopped so to 
do. Hoirercr, the purchaser after maturity takes sub¬ 
ject to only such equities against his indorser as arise 
out of the transaction connected with the instrument 
and not to equities which grow out of independent 
or collateral transactions. So the rule applies only 
to equities between tin' prior parties as distinguished 
from third persons. * * * So the rule that the 

purchaser of overdue paper takes subject to amities 
does not apply where the owner assigns it so as to en¬ 
able the transferee to deal with it as if the true owner, 
notwithstanding such assignment was obtained by 
fraud . and an innorent purchaser for value wlw takes 
it from such transferee takes free from any equity 
of the original owner. * * * So the purchaser 

is charged only with notice that the maker has some 
good defense to the instrument itself by reason of 
transactions between him and the payee or the holder 
and the rule docs not permit an attack on the pur - 
casers title ” * * * 


In Ren wick ys. Williams, 2 Md., 350, 3(U. it is held; 

“The only defenses against which an endorsee has 
to guard in accepting overdue bills, are first, those 
which have arisen since the execution of the note, 
and which are not collateral, hut which relate to the 



note itself, and secondly those which are inherent in 
the note, and which would show it to have been void 
ab initio such as fraud, mistake, absence of a suffi¬ 
cient consideration, etc.” 

It is believed that the foregoing cases and those cited in our 
principal brief are sufficient to establish in this jurisdiction 
the interpellation of the rule for which we contend. 

On Question of Notes Being Paid. 

It will be noticed that appellee procured additional coun¬ 
sel during the progress of this case, that the theory upon 
which the suit was filed has been abandoned and a new theory 
advanced. The declaration was to recover “promissory 
notes.” It. is now claimed that the notes are “mere paper.” 
fn their brief (p. 4) counsel say, “She liquidated the in¬ 
debtedness represented by the * * * notes”; that Lewis 

Johnson & Company “were given the custody of mere paper”; 
“in fact, they were both overdue and paid notes”; on page 
14. “It is a strange contention that attempts to claim that in 
this case there was not an absolute extinguishment of any 
claim as against the maker or as in favor of the payee. The 
notes were paid. Paid in full. Paid at maturity.” And on 
page 15, “The notes and the obligation which they repre¬ 
sented were entirely extinguished.” 

The proposition advanced by counsel for appellee that the 
notes in controversy were paid and the debt they repre¬ 
sented was extinguished, appears from this brief to be of para¬ 
mount importance. They practically concede that their case 
must stand or fall on the accuracy of their position, where¬ 
fore it becomes expedient to ascertain just what the facts are, 
as shown by the pleadings and the evidence. 

The contention of new counsel that these notes are mere 
scraps of paper is a departure from the pleading defendant 
was called upon to meet and is a new theory, the product of a 
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fertile brain. The suit is to recover “promissory notes,” “of 
the value of five thousand dollars ($5,000),” not “mere 
paper,” as now claimed. Averments are in the declaration 
which were unnecessary, hut in it plaintiff claims that de¬ 
fendant took and detained “ fire promissory notes * * * 

the said notes being secured by deed of trust on tots * * * 

in the District of Columbia: the said notes are overdue; are 
of the value of five thousand dollars ($5,000), and the plain¬ 
tiff claims * * * judgment of their value and of mesne 

profits and damage which she estimates at five hundred dol¬ 
lars ($500).” In her affidavit she says, “the said notes being 
secured by deed of trust on lots * * * in the District of 

Columbia.” She joined issue on the plea that defendant was 
not guilty of taking and detaining the notes described. Judg¬ 
ment was for the recovery of “five promissory notes,'* and the 
supersedeas bond on appeal was fixed at $(5,000, doubtless lie- 
cause of the value of the notes, all contrary to the idea that 
the notes were “mere paper,” as counsel now claims. 

Plaintiff testifies that the notes were put in bank “so that 
they could collect the interest —the interest on those notes .” 
“That said notes were secured upon real estate. That her 
sister “has not paid them.” That she put the notes with her 
bankers “for the collection of interest” (Pec., p. 5). “ That 

she intended to reissue them for a time until it was con¬ 
venient for her sister tit pay.' 1 hat Stone & Faixfax paid the 
interest on these notes ((»). “That the understanding upon 
which said notes were placed with Lewis Johnson Com¬ 
pany was that they were to be kept there for her for the pur¬ 
pose of collecting the interest to he paid by the agents of her 
sister and herself until such time as it might be convenient 
for her sister to pay the notes. That she had never made de¬ 
mand on her sister to pay the notes,” and that the credit of 
$125 in her pass-book “was interest on said notes' (7). 

Her son says: “I turned them over (to the bankers) as I 
did in the case of all my notes for collection. I told them I 
wanted them to collect the interest on them." That “the in- 




terest would l>e sent them by Stone & Fairfax.’’ He put “the 
notes mentioned there for the collection of interests Asked 
?/ he had made an;/ arrangement to take up these notes and 
hold them, so that his mother would have security until it 
uas convenient or until demand was made for the payment 
<>f th< notes, said: “/ did, with Mr. Clark,” who represented 
Mrs. Clark. 


1 he question of whether or not these notes were paid was 
not submitted to the jury. Appellee’s counsel referring to 
the testimony, says: “These expressions by a lay witness on 
cros>-examination cannot change the legal status resulting 
from the actual facts ’ (Brief, p. 15). It is respectfully sub¬ 
mitted that this evidence shows conclusively that these notes 
have not been paid. Tf they were “mere paper” they would 
not be of the value of $5,000, as alleged in the declaration; 
they would not he “promissory notes.” as alleged: they would 
not he secured by deed of trust, as alleged (“mere paper” can¬ 
not he secured by deed of trust) ; instead of being overdue, as 
alleged, they would have l>een paid; the plaintiff would not 
have prayed judgment for $5,000 (the value of the notes), 
as she did : the mesne profits and damages would not he $500, 
as alleged: judgment would not have been rendered for “five 
promissory notes;” the court would not have instructed the 
jury that if they found the notes were placed with Lewis 
Johnson & Company “to collect the interest as it fell due” 
(interest would not have fallen due on “mere paper”) ; and, 
finally, appellee would not have been required to furnish a 
supersedeas bond for $0,000 to secure plaintiff against the 
loss of mere scraps of paper. 

Again, had there been a finding by the jury that the notes 
were paid and the debts represented by them extinguished, 
their verdict must necessarily have been for the defendant, as 
the plaintiff would have had no standing to maintain a re¬ 
plevin suit, for, not being the maker of the notes, she w'ould 
not be entitled to the possession of them if they were paid. 




Counsel for appellee had some vision of their difficulty, in 
maintaining their new position in opposition to their plead¬ 
ing and the evidence, for in their brief (p. 9) they say: “as 
the notes were valuable to plaintiff for the purpose of obtain¬ 
ing the release of the trust * * * this suit, to recover pos¬ 

session of the notes, was brought.” And under the heading 
“The Remedy’’ (p. 17). they attempt to convey the idea that 
the right of the plaintiff to maintain a replevin suit was not 
questioned in the court below. Certainly not. Under the 
pleadings her right to maintain such suit could not be ques¬ 
tioned. Under the evidence, which we contend shows that she 
bought the notes, her right to claim possession of them could 
not be disputed. What we do question is. the right of coun¬ 
sel to present by their brief a case which is a clear departure 
from the pleadings and from the evidence. Plaintiff’s evi¬ 
dence shows that the notes were live obligations, reissued by 
her until it was eonvenient for her sister to pay the amount 
for which her property was liable. 

Counsel are in error when they say (Brief, p. 9) : “The 
question of fact * * * whether Lewis Johnson Com¬ 
pany had any title thereto * * * was submitted * * * 

to the jury and determined * * * in plaintiff’s favor.” 

The only question submitted to the jury, and the only fact 
decided by them, is that the notes were placed hv appellee 
with her bankers for the collection of interest, in the language 
of the court, “as it fell due.” Interest is only an incident to 
a note or debt and did not “fall due” on “mere paper.” Both 
plaintiff and her son always speak of interest on the notes; 
not interest on a mere debt. 

The fact is that present counsel for appellee have attempted 
to establish a very involved theory, one directly opposed to 
the pleadings and the evidence. Why go through the process 
of placing “mere paper” with bankers for the collection of 
interest upon the entire sum rep resented by such paper, have 
them enter this paper in a pass-hook, and in their books as 





live notes, and have real estate agents pay interest on the 
entire sum, if the notes were paid, the debt represented by 
them extinguished, and the only object was to have some 
memorandum? Why did plaintiff not take her sister’s note 

or $2,500 and have real paper? The answer is clear Her 
object obvious. She intended, and properly, to retain the 
security of the real estate until her sister had paid her one- 
half tlie amount she had advanced, for which her sister’s 
property was liable. Such was her agreement. We suspect 
that had there been no misapplication of these notes and Mrs. 
Hark had refused to pay plaintiff, the latter would have en¬ 
forced payment by the sale of the real estate on which the 
notes were secured. 

Again, had counsel’s present claim appeared in the declara¬ 
tion a demurrer would have been filed, on the ground that 
appellee was not entitled to the possession of paid notes, of 
which she was not the maker. 

Still greater difficulties await appellee, however, which will 
probably cause her counsel to desert this new theory they 
have advanced. Tf the notes were paid, were “mere paper” 
and the debt formerly represented by them extinguishd, the 
paper would not have been of sufficient value to confer juris¬ 
diction on the Supreme Court of the District of Columbia and 
the cause must he remanded with instructions that the case 
he dismissed for want of jurisdiction, as that court has not 
jurisdiction in replevin where the value of the thing in 
controversy is less than $100. Judicial notice will he taken 
of the fact that the “mere paper” has no such value. It 
would he an unfortunate precedent if appellee could depart 
from her pleadings and her evidence, and her case dismissed 
m this court, when her pleadings, the evidence, and every hall 
mark, indicates that the case is the case defendant was called 
upon to meet and that the paper is exactly what plaintiff 
alleged it to be. namely, five promissory notes worth $5,000. 



“Where a court of first instance has no jurisdiction 
(he appellate court can acquire none by virtue of the 
appeal.” 

Wallace m. Degree, 3»S App. D. C., 145. 

Mansfield rs. Winter, 10 App., 540. 

Mansfield rs. Winter. 11 App., 559. 

“It is a general rule that if an inferior court or 
tribunal has no jurisdiction of a case, an appeal from 
its decision confers no jurisdiction upon the appellate 
court.” 

3 Corpus Juris. 500. and notes. 

Comments on Appellee’s Brief. 

The brief filed on behalf of appellee contains numerous 
errors in fact, conclusions not warranted by the evidence, 
and erroneous assumptions. 

It is stated (p. 5) that the notes were placed with the 
bankers, “with the statement that Stone and Fairfax would 
send the sum of one hundred and twenty-five dollars ($1*25) 
cverv six months, which sum was to he received hv Lewis 
Johnson A: Company, and credited to the account of Mrs. 
Rachel Trimble as interest on the $5,000 which she had 
paid when she liquidated the indebtedness represented by 
the Washington T. Nail or notes.' There is evidence as to 
the first part of this statement only. 

The last paragraph on page 5 says that “Beginning Sep- 
teml>er 19, 1914. Lewis Johnson and Company's account 
with the defendant bank was continously and largely over¬ 
drawn." And on page 0 it is stated that “on the morning 
of October *27. their account with defendant bank was over¬ 
drawn more than $15,000,” which statement is repeated 
later. These statements are misleading conclusions. The 
record shows that appellant did a very extensive business 
with Lewis Johnson and Company. September 19, a draft 
for $5,000 was drawn on Mrs. Barkley in Philadelphia. 
It was returned September 23rd unpaid (the figures $1,000 






in the second line of the last paragraph on page 15 of the 
record should he $5,000). This draft was carried in the 
ca>h drawer, hut as the hank had collateral security for it, 
did not consider it an overdraft. It was represented to the 
hank that Mrs. Barkley was expected to return daily, and 

were amply secured. With this ex¬ 
ception, if it he an exception, and the drafts drawn October 
-•* an d *20, which were too late to affect the result, the 
°nly overdrafts contained in the record are found on page 
17, and are {is follows: 

September MO.$654.73 October 26 .$5,492.14 

Octo!>er 20. 689.55 October 27 . h!984 81 

October 21 . 710.31 October 28 . 134 71 

October 23. 115.10 

Except those on October 26 and 27, these overdrafts are 
for small amounts, and insufficient to cause the slightest 
apprehension or suspicion. They were immediately taken 
care of, by the furnishing of collateral on the next day. 
The overdraft on the 27th is immaterial, localise the cashier 
of the bank testifies that “they had in bank more than suffi¬ 
cient collateral at that time to make good that overdraft,” 
and on October 28 the hank cashed a check for Lewis John¬ 
son and Company for $616, making a small overdraft. 

These overdrafts, and the promptness with which they 
were cared for, instead of being suspicious, tend to show 
Lewis Johnson and Company had established and main¬ 
tained good credit with the bank. None of them are worth 
considering except that on the 26th, which was taken care of 
the next dav. 

There is no cause for adverse comment on the fact that 
the bank agreed to take care of a $4,000 check, when ample 
security was furnished by a collateral loan to meet the 
check before it was issued. 

There is no warrant, in fact, for the statement on page 7 
that the loans were “not for a new loan, but to cover the 
overdrawn condition of the brokerage firm’s account,” and 










there is no excuse for the statement on the same page that 
“these five Xailor notes had been ottered to him (defendant’s 
cashier) as collateral for a note to take up Lewis Johnson and 
Company’s overdraft." * * * 

The statement in the second paragraph, on page 8, that 
the loan “which was to take care of the firm’s overdrafts” 
conveys the idea that such was the understanding between 
the parties, contrary to the facts. 

The statement at the bottom on page 8 that at the close 
of business October 28 Lewis Johnson and Company's account 
was overdrawn more than >00 is wholly without founda¬ 
tion in fact. 

The statement in the third paragraph on page 9, that the 
question of fact ‘‘Whether Lewis Johnson and Company had 
anv title thereto, was submitted bv the court to the jurv and 
determined by the latter in the plaintiffs favor,” is without 
foundation in fact. 


Counsel has either misconceived appellant's position, or has 

[>referred to set up a man of straw to be demolished. They 

attempt to state our position (pp. 9 and 10) as including the 

following propositions: “There is no difference between a 

note after maturity and before maturity. That one who re- 

«■ •/ 

ceives overdue paper, with express knowledge that it is long 
overdue, from a transferror who has absolutely no title to it, 
obtains thereby a good and indefeasible title. That between 
maker and payee, there is no defense against the validity of 
the note, even after it has been fully paid.” We agree that 
such contentions are absurd. It is equally absurd to claim 
that such contentions are made. 

At bottom of page 10, it is said that appellant contends 
“that the transferee of an overdue note is a ‘holder in due 
course.’ ” This statement should he classed with those men¬ 
tioned in the last paragraph, for there is nothing in our brief 
to support it. 

On page 14 we find, “In the instant case the jury found 
* * * that Lewis Johnson and Company * * * had 
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absolutely no title whatever.* This statement is without 
foundation. 

In the second paragraph on page 15, counsel states, “It is 
absurd to argue that Mrs. Clark was obligated after July T2, 
1010, to pay the notes/’ and asks, “Who could have sued Mrs. 
Clark on these notes; what obligation could have l>een en¬ 
forced against her ‘to pay the notes?’ ” We agree that it 
would be absurd to claim personal obligation on the part of 
Mrs. Clark to pay the notes, and no such claim has been 
made. 

On the same page it is stated, “There neither was nor could 
have been a reissuance of these notes by Mrs. Trimble/’ It 
is difficult to believe that counsel seriously contend that Mrs. 
Trimble could not have purchased these notes and reissued 
them. 

On page 16, it is said the case was “submitted to the jury 
simply on the question whether or not Lewis Johnson and 
Company bad any title to transfer.” This statement is with¬ 
out foundation. 

On page 17 it is said that the bank was “carrying for 
more than a month a continuous and ever-increasing over¬ 
drawn account.” This statement is without foundation. 

Counsel speaks of the “shocking situation presented,” and 
says it is unnecessary to discuss this phase of the question, 
and then proceeds to discuss the situation as evidence of bad 
faith. This proposition has been considered in our principal 
brief. There is nothing suspicious, shocking, or unusual in 
the conditions shown by the record. Lewis Johnson and Com¬ 
pany had made many loans with the defendant bank. 
Their business with it was “very extensive” (R., p. II). 
The stock exchange was closed, owing to the war. When 
the first item, the Barkley draft, was protested, collateral 
was immediately furnished. When the overdraft of Sep¬ 
tember 30, October 20, October 21, and October 23 ap¬ 
peared. they were promptly made good, none of them extend 
to the second day. Paper came in on the 26th creating an 
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overdraft amounting to $5,493. The fact that the bank 
paid the checks shows that the credit of the firm was good. 
I his overdraft, as well as all others, was immediately cared 
tor. 1 he cashier te-tified they had collateral sufficient to 
cover the overdraft on October *27, which is therefore in 
effect not an overdraft. The firm had established a credit 
and were reaping the benefit- from it. Had they not gone 
into bankruptcy and the same condition of affairs were 
presented, no one would say that there was anything sus¬ 
picious or to indicate bad faith, and at the time the bank 
did not know their financial condition. 

If so main ciiois in fact, erroneous conclusions from facts, 
and mistaken propositions can be made by one who claims 
and has such a remarkable memory, and who will doubtless 
concede his understanding of the law to be very considerable, 
counsel for appellant may surely be excused for having said 
that the last credit of interest on the notes indicate ‘‘conclu¬ 
sively that the time of payment had been extended, when 
they should have said that the credits of interest, in the 
light of evidence, shows conclusively that it was the inten¬ 
tion of the holder of the note to extend the time of payment 
at least to date the last interest was paid. 

Respectfully submitted. 


RALPH P. BARNARD, 

GUY II. JOHNSON, 
WHARTON E. LESTER, 

Attorneys for Appellant. 
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